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mation of counsel. 
H. STEW ART JONES, Clerk . . 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHJ\IOND. 
GJiJORGE W. FIX AND IIENRY S .. FIX, PARTNERS DO-
ING BUSINESS lJNDER THJ11 FIRM NAME AND 
STYLE OF J. A. FIX & SONS, 
vs. 
ED LEY CRAIGI-III.~L AND F. L. SI-IOWALTER, PART-
NE.RS' DOING BUSINESS UN·DE'R THE FIRM NAME 
AND STYLE 0~, CRAIGI-IILrL· AND SHOWALTER. 
From the Circuit Court of the City of Lynchburg. 
To the Honorable Chief Justice and the Assooiate Judges of 
the Supreme Cou-rt of Appeals of Vir,qinia: 
Your petitioners, J. A. }..,ix & Sons, respectfully represent 
that they are greatly aggrieved by a judgment rendered 
agai~st them by the Circuit Court. for the City of Lynchburg, 
·v"irginia, on the 14th day of October, 193r, in ·a certain ac-
tion at law wherein your petitioners were defendants and 
Craighill and Showalter were plaintiffs. A duly authenti-
cated transcript of the record is hereto attached and made a 
part of this petition. 
STATEl\iENT OF THE CASE. 
T.here is no real ~ontlict in the testimony in the case a.t bar: 
.A .. fair statement of the pertinent facts would be as follows: 
J. A. Fix & Sons are general contractors in Lynchburg, 
Virginia. Some time prior to Octo her 10, 1930, the .Chesa-
peake & Ohio Railway Company invited them to bid in eom-
pet.itive bidding on oortain Sbop Improvement work which 
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they proposed to have done at 1Clifton Forg·e, Virginia. Fix 
& Sons put in, in this competitive bidding, as is customary, a 
luinp sum bid for the 'vork. They 'vere subsequently awarded 
the contract. 
At the time the contract was awarded them they occupied 
adJoining offices with ·Craighill and Showalter, the plaintiffs 
in the court below, who are engaged in concrete and excavat-
ing work. They expressed a. desire to submit an offer to Fix 
& Sons for the concrete work to be done in connection with 
the job. It is significant to note here that Fix & Sons. did 
not submit the concrete work to competitive bidding·. They 
received the offer of Craig-hill and Showalter alone. 
George W. Fix, who acted throughout for his firm, agreed 
to go. over the plans and spooifications with Showalt~r, who 
acted likewise for his firm, in order to save him time in esti-
Inating the quantities. The plans for the tank shop call for 
two pairs of railroad tracks running throug~h the building 
and to be set in concrete. When reference is made to one 
sheet of the situation plans it seems to arppear that the tracks 
aild concrete base in question should extend beyond the lim-
its of the building for a certain distance at each end. (Ex-
]Jibit Fix 1.) This sheet of the plans makes reference to an-
other sheet (Exhibit Fix 2) for the leng-th of the fracks. Ac-
cording to the general specifications, all new work is indi-
cated on the plans by a red line. "\VJ1en the second sh<?et of 
plans (Exhibit Fix 2) to which reference is made. by Exhibit 
Fix 1 is read in the light of the specifications the track exten-
sion appears in red and seems to extend beyond the tank 
shop. 
It is this work that is involved in this litigation. No con-
flict exists as to the amount or the cost of the work, as will 
hereinafter .appear. 
In :figuring the concrete work for his firm, Showalter came 
to this item. -He asked Fix if he should include in .his figures 
the work beyond the limits of the tank shop, tO' which Fix re-
plied that he had better include it and the work in question 
was in fact included in the offer which was subsequently made 
for the concrete work. After figuring the plans Showalter put 
in for his firm a bid to do the concrete work and excavation 
therewith for $16,440.00. Fix objected to- this figure. It was · 
finally reduced to $16,000.00, which was acceptable to Fix, 
and on October 10, 1930, Showalter on .behalf of his firm wrote 
:B..,ix & Son a. letter (Rec., 14) stating, 'We agree to furnish 
all labor and material and do ·all concrete work as shown on 
plans and specifications for Shop Improvements for the C. & 
0. Railway Co., a.t Clifton Forg·e, Virginia, for the sum· of 
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Sixteen Thousand and 00/100 Dollars ($16,000.00). This 
price does not include forms or reinforcing iron." This let-
ter was marked accepted on this date by Fix & Sons. 
These additional pertinent facts appear undisputed jn t.he 
record: 
While not appearing in the letter, Fix & Sons and Craig-. 
bill and Showalter subsequent to the letter agreed upon a 
unit price, that is to say a price for additions or omissions 
to the work which might have to be made. The specifications 
under which the work was being done and to which Showal-
ter's letter makes reference, required a unit' price. Show-
alter for his firm subsequently orally agreed that this unit 
price would be $12.00 per cubic yard for any additional work 
that might be required, or for any omissions that might be 
m·ade on the job. As stated, this is undisput~d. In addition 
it appears, without dispute, that many items were· in fact 
taken care of by this unit price rule, while the work was in 
progress, that is to say additions were made by Craighill and 
Showalter who were paid at $12.00 per cubic yard for such 
additional concrete as was poured. Omissions were charged 
back to them at this same unit price. ( S'ee invoices Fix 4, 5, 
o, 7 and 8, (Rec., 64, et seq.) 
After the a~-reement outlined was reached the work wa.s 
<mmmenced. About two 'veeks after the work had been started 
it was discovered tha.t it was not intended that the concrete 
be extended beyond the limits of the tank shop an4 thus. the 
work beyond the shop included in Plaintiffs' bid and now in 
dispute, did not have to be done. This was brought about 
by reason of the fact that the plans as interpreted by the 
resident eng-ineer of the a. & 0. did not require this track 
extension. 
·Craighill and Showalter did not in fact do this work, they 
furnished no labor or materials a.nd were in no ·way incon-
venienced or incommoded bv the fact that the work wa.s not 
required to be done. It must likewise be remembered that this 
omitted work 'vas expressly included in the prioo given Fix 
& .Sons, which price wa.s simply given after a request that 
they be allowed to submit a price and not in competitive bid-
ding. 
After the job was completed 'Cra.ig·hill & Showalter de·-
manded $16,000.00, the sum they claimed was due under their 
contract. Fix & Sons paid the entire amount except for the 
work here involved, which amounted to $1,870.00, and another 
item of $242.38 which was not in dispute and which said sum 
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was paid into court. There is no dispute as to the figure 
$1,870.00, the same being the number of cubic yards involved 
in the work which was not done at the agreed unit price of 
*12.00 per cubic yard. 
In the action tha.t was subsequently brought, your petition-
ers filed special plea.s numbered 1~ 2· and 3, under Section 6145 
of the ·Code, pe·rmitting equitable defenses to be asserted in 
an action at law. Reference will hereinafter be made to these 
pleas . 
.. your petitioners interposed a Demurrer to the evidence, 
:filing therewith their grounds in writing. The jury found a 
verdict for the plaintiff for the sum of $1,870.00, plus the 
additional sum $242.38 which had been paid into court, with 
interest thereon from June 24, 1931, subject to the opinion 
of the Court on the Demurrer to the evidence. The Court 
overruled the Demurrer to the Evidence- and entered judg-
ment on the verdict, to which action o.f the Court your peti-
tioner duly excepted. 
ASSIGNMENT OF ERROR. 
Your petitioners assign as error the action of the Court in 
overruling their Demurrer to the Evidence and the entry of 
judgment against petitioners on the verdict for the disputed 
$1,870.00 and costs. 
QUE8'riON BEFORE THE COURT. 
From the above it will be seen that, there being no conflict 
in the evidence, the only question before the ·Court was 
whether Craighill and Showalter are entitled to . recover 
$1,870.00 for concrete work beyond the confines of the tank 
shop, and which they and Fix & Sons by mutual mistake con-
strued as being called for by the plans used and which they 
expressly included in their offer for doing the work, when 
such work was not in fact required and which was not in fact 
done and no expense incurred in connection therewith, espe-
cially in view of the admitted agreement, carried out a.s to 
other items, and called for in the plans and specifica.tions on 
the basis of which the contract was made, that omissions and 
additions from the work called for were to be calculated and 
· added or deducted at the unit price of $12.00 per cubic yard. 
There is no dispute over the fa.ct that $1,870.00 is the p-roper 
amount at the unit price for the concrete work omitted from 
that contemplated and agreed on by the parties to be included 
in the work to be done by Oraighill and Showalter. 
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.ARGUlviENT. 
The action of the Court in overruling petitioners' demurrer 
to the evidence was in the main a.n adoption of plaintiffs' 
theory of the case as opposed to petitioners. The grounds 
of demurrer are interrelated and counsel for petitioners be-
lieve that a clearer view of the case can be obtained .by treat-
ing tlie: entire case as petitioners view it and directing this 
Oourt 's attention to any overlapping of the grounds of de-
murrer and giving reasons why we believe the trial court 
erred in its action. 
There was a rnu,tu.al mistake of fact as to the work in ques-
tion and a consequent fa,ilure of consideration as to the work~ 
o'lnitted. 
Prior to urging petitioners' contentions as .to the law ap-
plicable to the case at bar, it is neeessary tha.t certain dis-
tinctly pertinent facts be borne in mind. At the risk of repe-
tition certain facts already mentioned 'vill be referred to. 
It will be reealled that before October 10, 19·30~ the date of 
the letter of ·Craighill a.nd Showalter, submitting the offer, 
which constitutes . the subject of this litigation, some doubt 
had existed both in the minds of ·Craighill and Showalter and 
your petitioners, as to whether the track extension should be 
included. After a conference, the plans were interpreted by 
both so as to include this track extension. It is not disputed 
that Craighill and Showalter in fact figured this extra. work, 
which of course at the unit price agreed upon leaves the 
amount in controversy undisputed. It will further be recalled 
that the concrete work was not let to competitive bidding. It 
wa.s of course apparent from the plans submitted to ·Craig-
hill and Showalter how many yards of concrete work had to 
be done, and it was a comparatively simple prooess to .figure 
the same. It will further be recalled that the Ches3lpeake & 
Ohio Railroad did not know Craig·hill and Showalter in the 
transaction and no contract was made by them with Craig hill 
and Showalter. It is, therefore, ·entirely obvious that both 
Fix and Showalter, who were acting for their respective firms, 
were mistaken as to the item involved in this controversy, 
for it was admittedly included by both parties, and admittedlv 
not in fact required nor done. It is. from this mistake that 
Cra.ighill and Showalter wish to profit. Counsel for peti-
tioners earnestly contended in the trial court that a mutual 
m·istake of .fact had been made as to the existence of the sub-
ject matter of this controversy, from the consequences of 
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whieh mistake they would be elearly entitled to relief. Ac-
cordi~g~y your petitioners filed special pleas, uum~ered 1, 2 
and 3 under Section 6145 of the Code to set up th1s defense 
a.nd the inter-related defense of failure of cons~deratioll; .. (Se~ 
n.ec., 10, 11 and 12.) 
While under the liberalized practice no'v obtaining in Vir-
ginia, equitable defenses can, even in the absence of statute, 
be asserted in a law action, Section 6145 was passed to make 
unmistal{able provision for such procedure and for recovery 
OV·er. In substance, it provides that in any action upon a 
contract, the defendant may file a. plea alleging any fCIJilure in 
consideration, etc., or any other matter as 'vould entitle him 
either to recover damages at law from the plaintiff, or to re-
l-ief in equity, or any such 'mistake therein or in, the execu,tion 
thereof, or any other ma,tter as wmtld entitle him to com.plete 
·relief in equ.ity. The purpose of the statute as stated is in 
unmistakable language to allow these equitable defenses to 
be made at law·. See Guaram,tee Cornpany vs. National; Ba1~k, 
95 V ~ ~80, 2.8 S .. E. 909 ; Cox vs. H a,qan, 125 Va. 656, 100 S~ 
E. 666. 
'fhere was an undisputed mistake made by both parties, 
to-wit, that the work in question 'vas supposed by both to be 
required under the plans and specifications. It will be re-
CAtlled further that the ·parties agreed on a unit price of· 
~12.00 per cubic yard, for additions and omissions to the con-
tract. Additions and omissions 'vere in fact made and taken 
care of under this rule, about which there is no dispute. Fix 
testi:fi~d that it never oc.curred to him that if any work thought 
to be called for in t.he plans and specifications was not in fact 
done that this firm would not g-et credit for the same. The 
parties were friends and occupying communicating offices. 
Fjx took no bids or prices from any other contractor. Ooun-
~el- earnestly submit that this se·ems clear under any equitable 
view of the situation. vV·e respectfully submit tha.f under 
the well-settled- principles of equity, Fix & Sons are entitled 
to relief in equity and therefore, of course, to relief in this 
~.~tion under t11e equitable pleas filed, as to the subject matter 
of this litigation, as. to whi:ch the mistake occurred, to-wit, 
$1,870.00. To permit Craighill and Showalter to recover, as 
the trial court has permitted them to do for work which they 
have in fact not done, which they adn1ittedly have included in 
their estimate, and· for which they have never furnished ~ny 
supplies is to contravene the plainest principles of justice. 
Counsel for plaintiff.s attempted answer to this obviously 
~nequitable .. ~itu:;tt.i:on i~ th~t tl)is. was a paFt of· the hf:t:zard of· 
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the contract, that if the work had been required they would 
bave had to do it without extra compensation, and that hav-
ing admittedly figured the work, when it was not required it 
was simply their good luck. That since the C. & 0. paid pe-
titioners for the work they should get this amount. While 
full answer will be made to this falacious O'bservation it is . 
sufficient to here say, tha.t in the nature of things, ·petitioners 
and Craighill and Showalter stood on an entirely different 
basis. They did not obtain the contract in coiQ.pet.itive bid-
ding, as did Fix & Sons; they took no chance ws· t'o whether 
the work in dispute was or ·was not included but by agree.:-
ment included it, nor any -chance of losing the wol'k to others 
'vho might figure differently; they were never known to the 
C. & ·O., the party which orig·inally eontracted for the whole 
work, and their task was perfectly plain, simply to :figure one 
item of conerete. The number of cubic yards of cement to 
be poured for work figured on was obvious and they were 
taking no risks on any other items. The difference between 
their situation and that of petitioners i:s plain. 
vVe most confidently assert that under this state of facts 
which shows an undisputed mutual mistake, petiti&ners are 
entitled to relief and to tl1at. end we propose to examine -cer-
tain Virginia authorities and certain general authorities which 
lay down this proposition a·s a. settled principle of law. In 
this connection, the case of Bri~q,qs vs. Watkins, 112 V a. 14, 
js, in counsels' opinion, absolutely analogous to the case at 
b~r. Briefly, the fac.ts were as follows: 
Watkins & Bros. were dealers and manufacturers of lum-
ber ·in Norfolk, Virginia. They purchased all of the stand-
ing timber within a certain boundary in the Dismal Swamp 
Recti on in North Carolina. This boundary contained two 
patents. One Brig·gs was anxious t'o buy ~the timber and ob-
tained an option to pureha.se the same from W atkine & Br{)b 
at any time within thirty days. Immediately after obtaining 
the option, Briggs retained the service of ·a compet'ent esti-
mator to examine the timber and make an estim8Ite of the 
quantity on the land. Before the estima:tor attempted this 
task, he was given a. plat by Watkins & Bros., a.s his guide, 
which pla.t purported to show the charaeter of the tin1ber 
and the outlines thereof. Both B1~i,q,qs and Watkins & Bros. 
understood fro~Jn this plat fu.rnished by Watkins & Bros. that 
all of this land 'Was tiniber lcund, or what is co1nmonly known 
as "Swamp land". The estimator proceeded to the swamp 
~nd e~a~ined th~· timber on one o.f th~ tr-acts or patents only, 
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and owing to the wet conditions .prevailing there, failed to 
examine the other one. From what investiga.tion he made, 
however, he was of the opinion that the whole of the land or 
two patents was of the character shown on the plat. 
Relying upon these regpresentations Briggs bought the land .. 
Subsequent thereto, aft.er a payment had been made and after 
auo-ther payment was due, it was discovered that the prop-
erty shown by one o.f the patents was found to be timbered 
in small worthless timber. In a subsequent suit Briggs al-
leged that there had been a mutual mistake in entering into 
the contract of purehase from which he should have relief .. 
The Court said : 
"Without attempting ,fo review tl1e evidence in greater 
detail it may be assumed that appellants (Briggs) believed 
they were buying the timber on two tracls ()f 'S"Wamp' land, 
and that appellees (Watkins) with equal honesty of- purpose 
believed ·they were sE"lling t.he timber on two tracts of 'swamp' 
land and not on one tract of 'swamp' and the timber on an-
other tract, the timber upon which covered only a. small part 
of an area of 535 acres, and whieh had but little value • * 21 • ' ' 
Continuing the Court said: 
"Where in an agreement a. mutual mistake is made by both 
parties in a matter, which is the cause or subject of the con-
tract-that is, in the substance of the U].ing contracted fOrr-
no fraud being imputable to either party, such mistake is 
good ground in equity for rescinding the ~ooreement., even 
after it has been fully executed. :!l • 3 
''The mistake may be common to both parties to a. trans-
action and ma.y consist either in the expression of their 
agreement or in some matter inducing or influencing the 
agreement, or in some matter to which the agreement is to be 
applied. N othin_q is more clear it~; equity tha;n the doctrine 
that a contract fou-nd in m'lt.tual mistake of the facts c:onsti-
tu~ting the very basis or essence of it will a.void it. * * * 
''An error of fact takes place either when some fact which 
.really exists is unknown, or some fact is supposed to exist 
which really does not ea:ist." (Italics supplied.) 
. After reei ting these salutary principles of law and of jus-
bee, the Court proceeds to hold that Briggs would elearly be 
entitled to relief on the ground of mutual mistake. Wba.t could 
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be a more analogous ease to the case at bar Y Both parties 
to the controversy supposed thnt the work _in fact had to be 
done, .Showalter specifically included it, expected to do it, and 
made his bid large enough to cover it. By what principle 
of equity or justice 'can Craig·hill and Showalter claim to be 
entitled to be paid for work which was not done and for which 
no labor or materials were furnished. Their counsel assert 
that Fix & Sons were pa.id for the work by the 10. & 0., and 
that they ·were not charged back for it. While we propose to 
answer this fully, might we not be allowed to state here, first, 
that it could be no concern of Cra.ighill and Showalter what 
the C. & _ 0. 's contract with your petitioners was,_ for the rea-
son that they were not parties to the same in any sense of 
the word and not known to the C. & 0. in the contract, sec-
O'lully, that the amount petitioners were paid was for a lump 
snm bid for Shop Improvements of which the concrete work 
was only one item, at a figure- accepted by the Chesapeake 
& Ohio Railroad in a competitive bidding and to which in the 
nature of things many elements contributed, as contribute in 
any contractor's bid for a particular piece of work. Assum-
ing that the pla.h1tiffs in the court below have a right to in-
quire as to our contract with the C. & 0., which we specifically 
deny, could the rule apply to them with the same foree as it 
applies to your petitioners who have gained their contract 
under these circumstances. 
Another important Virginia. case, enunciating the same 
principles as the \Vatkins case, su.pra, is Vir,qinia I ron, etc., 
vs. Grah011n, 124 v.,. a.. 692. This was a. suit for cancellation of 
a mining lease. Both parties assumed when the lease was 
Inade, that iron was upon the land in sufficient quantity to 
justify its operation under a minimum production rate, for at 
least forty years. The production of iron ore and the pay-
ment to the lessor of the royalties on such ore was the very 
substance of the contract. It developed that both parties 
were grossly mistaken as to the quantity of the ore. Held, 
that the mistake was mutual and as a. consequence thereof 
there was a substantial failure of -consideration for which 
e~qnity would relieve. 
The ·Court said through the late lamented Prentis, C. J.: 
''No principle of equity is more firmly settled than that re-
lief will be granted from the consequences of a mistake of 
fact,~ provided that such mistake was in reference to a fact 
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material to the transaction and "ras not occasioned by the 
parties' own neglect of a legal duty. * * * 
"A mistake of fact may arise in two wa.ys, either in refer-
ence to the subject matter of the contract such as the situa-
tion, value, extent, boundaries amount, and so forth, or in 
reference to its terms, as where the mistake consists in re-
ducing a verbal ~o-reement to writing. It may be either a mis-
take as to a fact, pa.st. or present, arising from unconscio:us 
ignorance or f.org·etfulness, or a n~istake occas·ionecl bjJ a be-
lief in the past or prese·nt existence of a fact.'' 
Applying the doctrine just announced to the case then at 
bar, Judge Prentis concludes : 
''The question at issue is whether this contracts comes 
within this doctrine. As to this we have no doubt whatever. 
Both parties assumed that iron was upon the land in suf-
:ficient quantity to justify its operation for at least forty 
years. The production of iron ore and the payment to the 
lessor of the royalty on such ore was the very substance of 
the contract. Assuming- the allegations of the bill to be true, 
as we must upon this demurrer, it is clear that the parties 
were grossly mistaken as to the quantity of the ore. This 
mistake was mutual and as a consequence thereof there is a 
substantial failure of the consideration.'' 
'While we could cite innumerable authorities sustaining these 
just principles, we will content ourselves with simply mak-
ing reference to certain other authorities. 
GENERAL AUT·HORITIES. 
vVilliston, the unquestioned authority on the law of con-
tracts announces this p1·inci pie in many instances in his text. 
Williston Contracts, Vol. III, Sections 1544, 1559, 1561 a.nd 
1562 . .Se·e also Bocheson vs. Jer,qen, 92 Va. 756; Pack vs. 
Whitaker, 110 Va. 122; Wardell vs. Birdson,q, 115 Va. 294. 
In the last case cited the ·Court quotes with approval the 
Iang·uage of Lee vs. LePracle, 106 V a. 594, saying: 
"In cases of· a plain mistake and misapprehension, though· 
not the affect of fraud or contrivance, equity will rescind 
the conveyance if the error goes essentially to the substance 
o.f the contract so that the purchas·er does not get what he 
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bargained for, or the vendor sells wha.t he· did not design to 
sell.'' 
See also Blessin.qs Adrtt. vs. Beaty, 1 Rob. 304; Watson vs. 
Hay, 28 Gra tt. 698. 
Counsel for petitioners most earnestly and respectfully 
~u bmit that the· principles o.f law so clearly enunciated by our 
Court are applicable to the case at bar. There is an undis-
puted mutual mistake. Both parties thought the work had 
to :be done and expressly included it in their contract. There· 
is an undisputed unit' rule specifically agreed upon by both 
parties by ·which omissions and additions were to be taken 
care of. .Additions and omissions were in fact taken care 
of on the very work in question. What just reason can be 
advanced for the principle that when work admittedly in-
cluded in an estimate is not in fact done, must yet be paid for Y 
Counsel for plaintiffs in the trial court intimated that the 
items which were taken care of under this unit price really 
were items not called for by the plans and specifications. So 
far as the contract betw.een t:P.e parties here is concerned it 
was so included and specifically agreed to be considereq as 
included. A further obvious answer to ·such a contention is 
that the plans and specifications, a.s construed by the resi-
dent engineer here do not call for the work which wa.s in ·fact 
omitted and which is the· subject of this contract. Why should 
it. not be taken care of, therefore, under the rule which plain-
tiffs do not dispute 1 
vVe have not treated failure of consideration separately for 
the reason tha.t a mutual mistake of fact would of course re-
sult in a. failure of consideration. The three pleas filed, above 
1·eferred to, ~et ont tl1e additional unit rule contract, failure 
of consideration and mutual mistake of fact. These were 
likewise assigned as grounds of the demurr·er which was in-
terposed in the case at bar. We have thought it better to treat 
these matters as a whole and as inter-related questions, as we 
considered that a better grasp of the situation could be ob-
tained by viewing these matters together on our theory of 
the ~ase and as an all suffi:cient reason why the action of the 
trial court was obviously wrong in overruling the demurrer. 
·It is, therefore, most respectfully and earnestly contended 
that the trial court erred for the reasons mentioned above and 
that this court proceeding as it. should to enter such judgment 
a~ the trial court' should have entered, should rule that peti-
tioner's demurrer should have been sustained on the grounds 
stated and a judgment entered for your petitioners as to 
:the amount in dispute. 
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THE CASE FROM AN EQlJITABLE VIEWPOINT. 
Counsel for petitioners cannot refrain from approaching 
the case· at bar. on principles of 'justice. The great Lord 
Mansfield once said ''The reason and spirit of cases make law, 
and not the letter of particular precedents'', 3 Burr. 1364 .. 
A moment's contemplation on the ruling of the trial court 
will, we submit, demonstrate the unjustness of its judgment. 
Let us examine the case from this point of view. Your peti-
.. tioners obtained a contract for work in competitive bidding .. 
Itr is unnecessary for counsel to call this Court's attention to 
a matter which is one. of common knowledge, to-wit, that any 
number ·of elements entered into making a lump snm bid for 
a. piece, of competitive contraetual work, e. g., the question 
, of fl~guring against other competitive bidding, \Vea.ther con~ 
ditions, condition of soil, ability or inability to obtain material, 
property, and the like. All of these are matters which very 
materially concern a general contractor in submitting a lump 
sum bid for· a contract. Such a bid is made by your peti-
tioners in the case a.t bar in the stiff competition o.f the open 
market and the eontracl is subsequently awarded to them. 
The plaintiffs were and are not a party to this contract, and 
have no concern as to 'vhat the C. & 0. Railroad Company 
pays or does not pa.y your petitioners, nor was the Railway 
Company interested or concerned in how their bidders figured 
any particular portion of the work. The total price was all 
thltlt interested them. Consider the difference in the situa-
tions. Plaintiffs make a single offer on the concrete work as,· 
by agreement, called for by the plans and specifications, to 
·which they refer in their letter. There is no dispute or doubt 
at the time of the letter as to the amount of con~rete to be 
poured. It is simply a question of the number of cubic yards. 
This must be obvious from the fact that when the offer was 
submitted Fix & Sons having already estimated the quantity 
of concrete work 'vas quick to agree on ·what a proper price 
would be, for the reason that they themselves kne'v how much 
.concrete work was required by the plans and specifications 
as interpreted by them. It is virtually a mere matter of an 
arithmetic calculation to figure this situation. No other par-
ties were asked to bid, it is just a question of getting together 
on an amount for definitely specified and agreed work. 
A considerable quantity of this 'vork is not in fact done; 
no materials are ordered and no labor employed to do this 
work. Are Craighill and Sho,valter, in the position they oc-
cupy, entitled to collect money for this work which they have 
in fact not done? Reverse the situation and its absurdity is 
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immediately demonstrated. Assuming that both Fix and 
Showalter had conceded and agreed that the work in ques-
tion was not in fact required to be done and Showalter had 
been directed not to include it a.nd then an offer had been 
st4-bmitted o-n~itting this work .frorn the contract or proposal. 
Suppose then the. resident engineer would have required this 
·work. Would .thev for one insta.nce have done the work with·· 
out additional compensation? we think that a fair statement 
of this proposition is a suf·ficient answer to the same. 
Another phase. o-f this case which deserves some attention 
is counsel for plaintiffs apparent contention, without consid-
eration of the many other elements entering into this con-
tract, that since the work in question had been completed in 
accordance with the plans and specifications they were en-
titled to the full amount of their proposal. They indicate 
·that if the resid-ent engineer who they claim construed the 
plans, had required the work done, they would have had to do 
it without further compensation. Of course, but where is 
the injury, since they had adn~ittedly inchwed the price of the 
'Work Vn, their proposal. On what principle could they ask 
that they be paid twice for the sa1ne work? Is 1t unfair, to 
ask that since they did include it, and it was not in fact done, 
that they be not paid for it7 If they, as we contend, are not 
entitled to 11ay they h(JA)e not bP.en dama,qed in amy de,qree, 
sa.ve only by the fact that u,nder a tenttous theory of the haz-
a·rd of th~ contract (and in fact there was no hazard to them 
so far as the 'vork in dispute here is concerned) they have 
been precluded f'1·o·m profit·in,q by an innocent ~nuhtal ·mis-
talce of fact. 
A BRIEF PHES1TPPOS1TION OF, ·OOUN.SEL FOR PLAIN-
TIFFS.' VIEW OF THE CONTROVERSY. 
In the case at bar the trial court overruled petitioners' de-
murrer to the evidence 'vithout arg1.l.Dlent from plaintiffs' 
counsel. While it is difficult in such a situation for petition-
ers' counsel, however dilig-ent, to anticipate the argument 
which will be made for plaintiffs' view of the case, it might 
not be inapposite to sug·gest obvious answers from inferences, 
which counsel attempted to draw in their examination of wit~ 
nesses, a.nd which will unrloubtedly constitute the basis of 
their contention in this Court. 
.Suggestion is frequently made that the Chesapeake & Ohio 
Railroad, by whom petitioners were awarded the contract, did 
not take off from the lump sum figured agreed upon an amount 
equal to the work not done, which is the subject of this con-
14 Supreme Court of Appeals of Virginia. 
troversy, though petitioners based their figures on the basis 
of its inclusion. The answer to this o.f course has alre·ady 
occurred to this Court. What occurred as between the C. & 
0. and Fix & Sons is not a matter of concern for ·Craighill & 
Showalter, for the reason that there is no privity of contract 
as between the two, and for the reason that your petitioners 
wer~ operating on an entirely different basis in dealing with 
the -c. & 0. than the basis which your petitioners dealt with 
Oraighill and Showalter. Again, there appears the· undisputed 
agreement between the· present parties with reference to a unit 
price rule by which omissions and additions ·were taken care 
of. The record shows that objection was clearly made by your 
petitioners' counsel to the introduction of any evidence which 
sought to ·Show whether or not the Chesapeake & Ohio Rail-
road Company had charged the account in question back to 
your pBtitioners, liow could the C. & 0., even assuming it 
could breach its contract to this extent (which it could not do) 
segreg·ate this concrete work from. the lump sum bid' They 
were not concerned with any specific detail fig·ure of Fix & 
Sons, nor what they did or did not figul'e on but only in the 
total bid for the work to be done. We most earnestly sub-
mit that this could be of no concern and of no materiality to 
the present controversy. 
THID HAZARD OF THE CONTRACT. 
Frequent reference is also made in the questions asked by 
the plaintiffs' counsel to the effect that the situation existent 
in tl1e present litig·ation, is taken care of by what they con-
stantly refer to as the hazard of the contract. We feel that a 
bare consideration of the facts will quickly dissipate this 
ialacious theory. Again we reiterate that the plaintiffs were 
not awarded their contract in competitive bidding, they did 
not have to take in the many considerations which a general 
contractor would have to take in in placing a bid in an invi-
tation competitive bidding. The amount of work required 
to be done under the contract was, as between the parties 
I1ere, to all intents and purposes clear to both and agreed on. 
This appears clear from the testimony of Fix. For example, 
see Rec., p. 55 : 
'' Q. When Craig·hill and Showalter broug·ht up the ques-
tion you did sa.y it must be deducted from the price~ 
''A. Because we asked them to include it when they made 
up their proposal, we asked them to include it. 
'' Q. In the same way you made up your proposal t 
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"A. No, sir, they did not take any chance at all, because 
be .figured it like we told him to. 
'' Q. You mean by· that he did not take any more ehanoo 
than you did? 
''A. He didn't take any at all because we asked him to i~-
clude this item. · 
'' Q. And you safeguarded yourself in the s·ame way by 
including it in your estimate f 
''A. My estimate hadn't anything to do with my arrange-
ment with him. · 
'' Q.. The contract was based on the Shop Improvem~ts 
for the C. & 0. 
"A . .All he was to do was follow the plans and specifica-
tions.'' 
Further on page 56: 
'' Q. In making your bid you stated you included the esti-
mate for this additional concrete work. Did you give the 
C. & 0. any pri-ce for any particular items ·of work or simply 
a lump sum for all of it f 
"A. No, we consider the number of units altogether. Of 
eourse, we had to consider all the units to arrive at a final 
price, no one bid was considered as a separate.unit. 
'' Q. Did you give the C. & 0. the items of how you made 
up your bid? 
"A. No, sir, we only gave them a lump sum of so· much 
money. · 
'' Q. I believe you stated you were bidding -against other 
competitors Y 
' 'A. Yes, sir. 
'' Q. You had to take your chances then on the prices and 
.on the bids of other contra-ctors f 
''A. Yes, sir, that is right." 
It clearly appears from these references to the testimony 
that there was no hazard or any chance to he taken by Sho-
walter in putting in his bid for his firm. To permit him to 
recover in this case would be to permit him to recover con-
siderably more than if he in fact had had to do the work, for 
obviously he would have been required to furnish the mate-
rials and labor to do the additional 'vork: The claim of -coun-
sel for plaintiffs in the last analysis is a bold one that they 
be allowed to profit by ·an honest mistake on the part of both 
parties to this controversy on the theory that this mistake 
was a hazard or chance which they took in a building contract. 
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We most earnestly submit again that to sanction such a rul-
ing is to contravene the clearest principles of equity and 
justice. 
THE· PAROL EVIDENCE RULE. 
In examining the record it will appear that counsel for 
plaintiffs made frequent objections to the introduction . of 
certain parol evidence on. the theory that the letter of Oc-
tober 10, 1930, was a written contract which under the fa~ 
n:tiliar parol evidence rule could not be varied. It will ap-
pear from the record that the Court allowed all of this evi-
dence to g·o in. 1\llost . of the. evidence objected. to rela.te¢1 
principally to an explanation of the dealings between the par-
ties to this controversy, and to the additional agreement 
made by Craighill and Sh0rwalter with reference to the unit 
price rule. .A dozen different reasons could be here urged to 
sustain. tlie action of· the court in rulowing this evidence to 
be introduced if it was necessary. For example, the court's 
a¢tion could be justified under· any one of the following prin-
ciples or exceptio~s to the general rule: 
That the evidence offered were additional, independent faets 
of a transaetion which was not in any way inconsistent With 
or contradictory of the contract; that it showed a subsequent 
and additional admitted agreement, and one aeted on by 
the parties, viz: the ·agreement as to the unit price; that it 
was not offered with a view to contradicting or varying the· 
terms of the letter ii:t question, but to explain and illustrate 
the meaning ana intention of the parties; that it was offered 
~o prov~ by parol a m~tual mi~take of fact, etc. 
All of these positions could be amply established by count-
less -authorities in Virginia. and elsewhere, if it were neces-
sary, but it will at once become apparent that no such pro-
cedure is necessary. This evidence was admitted by the 
Court. Your petitioners demurred to the evidence. The ques-
tion of whether or not the plaintiffs should recover becomes a 
question of law for the court and not for the jury. The ques-
tion before this court as to the· merits of the controversy is 
pne of law alone. Since, therefore, the case was one which 
\ was decided in the trial court without the intervention of a 
jury, upon a demurrer to the evidence,· the. appellate court . 
should, if the evidence was improperly admitted, simply dis-
regard it. This position is put in apt language by the S'u, 
• 
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preme Court of the United States in Sinclalir vs. United Sta.tes, 
72 L. Ed. 569, at page 576. 
''When evidence appears to have been improperly admitted 
(where a case tried without jury) the appellate court will 
reje·ct it and proceed to decide the case as if it was not in 
the record.'' 
'l,his court, therefore, if it believes that any of the evidence 
was improperly admitted will simply reject it and proceed 
to decide the case as if it had never been introduced. .As 
heretofore sta.ted, if it was necessary the action of the court 
in admitting certain so-called parol evidence, can be justified 
on any number of clear exceptions· to the parol evidence rule. 
We simply call attention to this fact in the event that coun-
sel for the plaintiffs should attempt to place emphasis on· 
the fact that the evidence was in fact admitted by the trial 
c.ourt. 
CONCLUSION. 
In conclusion, C()Unsel for petitioners most earnestly andre-
spectfully submit that to affirm the judgment of the trial 
court in the case at bar would be an affirmance of an unjust 
and inequitable judgment on the. bare ground tha.t the plain-
ti.Jfs in the trial court are at liberty to take advantage o.f a 
so-called chance or hazard of a building contract (when as 
shown there was no such hazard as to the work here involved) 
and which hazard or chance arose out of an honest and mu-
tual mistake of fact which was not occasi()ned by petitioners' 
fault in any measure. We again submit most earnestly that 
if the record is fairly read it must -be conceded that under 
the circlimstances it would be unfair to permit plaintiffs to re-
cover for work which they have in fact never done and for 
which they have never furnished labor, materials or sup-
plies. · 
Counsel for petitioners, therefore, pray that a writ of error 
and supersedeas ma.y be awarded to the judgment of the Cir-
cuit Court for the City of -Lynchburg, Virginia; that the said 
judgment may be reversed and that this Court will enter 
final judgment for yo.ur petitioners. 
A copy of this petition was, in pursuance of Rule II of 
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this ·Court mailed to S. H. Williams, of counsel for the plain-
tiffs in the Court below on the 12th day of December, 1931. 
Counsel for petitioners desire to state orally the reasons for 
granting the writ prayed· for. Counsel for petitioners will 
adopt this petition as their opening brief. 
Respectfully submitted, 
J. A. FIX & SONS. 
By CASKIE, FROST AND OOLEM.A.N, 
Attorneys. 
The undersigned attorneys at Ia.,v, practicing in the Su-
preme tC-ourt of Appeals of Virginia, certify that in our opin-
ion it is proper that the proceedings and judgment of the 
Circuit -Court for the ·City of Lynchburg in the action of Ed-
ley Craighill and F. ~- ·Showalter, partners doing business 
under the firm name and style of Craighill and Showalter vs. 
C-reorge W. Fix and Henri S. Fix, partners doing business un-
der the firm name and style of J. A. Fix & S'ons should be re-
viewed by the said Supreme Court of Appeals. 
Given under our hands this 12th day of December, 1931. 
• ' i JAS. R. CASKIE, 
PAUL H. COLEMAN. 
Received December 14, 1931. 
H. S. J. 
Writ of error allowed and s·u.persdeas awarded. Bond 
$300.00. 
JOS. W. CHINN. 
January 2, 1932. 
Received January 4, 1932. 
H. S. J. 
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VIRGINIA: 
Pleas before the Honorable Don P. Halsey, Judge of the 
· circuit court of the city of Lynchburg, at the courth9use 
thereof on the 14th day of October, A. D. 1931, and in the 
156th year of the Commonwealth. 
Be it remembered that heretofore, to-wit, on the 11th day 
of July, 1931, Edley ·Craighiii· and Fred L. Showalter, part-
ners doing- business under the firm name and style of Craig~ 
ltill & Showalter, by Mess. S. H. Williams and Volney E. 
IIoward, their attorneys, caused to be served and returned 
to the clerk's office of the circuit court of the city of Lynch-
burg, their notice of motion for judgment for money against 
George W. Fix and Henry S. ·Fix, partners doing busines9 
under the firm name and .style of J . .A. Fix and Sons. 
At another day, to-wit: .A:t Lynchburg ·Circuit Court, Sept. 
21st, 1931. 
This day came the parties by their . attorneys, and on mo-
tion of the plaintiffs it is ordered that this motion be dook-
~ted. .And the defendants for plea say that they are not 
guilty in manner and form as the plaintiffs in their notice 
of motion for judgment against them have complained, and 
of this they put themselves upon the country, and the said 
plaintiffs likewise. And the said defendants filed by leave of 
court a statement in writing of the grounds of their defense, 
to which the plaintiffs reply generally, and pray 
page 2 ~ that the same be inquired of .by the country, and the 
said defendants likewise. 
The plaintiffs' notice of mo·tion for judgment ref·erred to 
in the words and figures following, to-wit: 
To George W. Fix and Henry S. Fix, partners doing busi-
ness under the firm name and style of J. A. Fix and Sons : 
Take notice that we, the undersigned, will move the Cir-
cuit Court of the city of Lynchburg, Virginia, on the first day 
of its next term (scheduled to convene on the third Monday 
of ~s·eptember, 1931, or as soon thereafter as it ·may be heard, 
for judgment against you for the sum of twenty-one hundred 
and fifteen dollars and thirty-eight. cents ($2,115.38), with 
~egal interest fro-m June 24, 1931, until paid; which is owing 
~ud past due, by you to us, for work done, materials furnished 
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and labor performed for you by us at your instance andre-
quest, and which is particularly set forth in the bill of par-
ticulars hereto attached as an mtegral part. of this notice of 
motion for judgment.. · 
J·uly 6th, 1931. 
Respectfully, 
EDLEY CRAIGHILL AND FRED L. SHOW ALTER, 
P~rtners doing business under the firm name and 
style of Craighill .& . S~owalter, 
By Counsel. 
S. H. WILLIAM:S, . 
VOIJNEY E. H·OW ARD, 
Attorneys for Plaintiff. 
Bill of particulars, which is an integral part or 
page 3 ~ the notice of motion for judgment by the plaintiffs 
· against the defendants for $2,115.38 to which this 
bill of particulars is attached as an integral part thereof : 
. Item 1. Balance due plaintiff by defendants for concrete 
work, including labor and materials, done in construction of 
shop improvements for the C. & ·0. Railway tGo. at Clifton 
Forge, V a.., under the written contract made between the 
plaintiffs and defendants dated October 10, 1930, $1,870.00 
Item 2. Balance due plaintiffs by defendants for 
sundry other items, for labor and materials fur-
nished and work done by plaintiffs for defend-
ants, on account settled and agreed to between 
them $210.38 
Overcharge for compre·ssed air 35.00 245.38 
Total balance due plaintiffs $2,115.38 
State of Virginia, 
S. H. WILLIAMS, 
VOLNEY E. HOWARD, 
Attorneys for Plaintiff~ 
AF'FIDAVIT. 
City of Lynchburg, to-wit: 
I, Margaret G. Allen, a notary public for the city of Lynch-
burg; Virginia, hereby certify that Edley Craighill, a mem-
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bers of the firm and agent of Craighill and Showalter, this 
day appeared before me, in my said ·City, and made oath, 
that to the best <>f his belief the amount of plaintiffs' elaim 
against the defendant is $2,115.38, as set forth in 
page 4 ~ the Notice of Iviotion for judgment, to which this is 
attached; that said sum is justly due the plaintiffs 
by the defendants and that the plajntiffs' claim, leg.al inter. 
est on said sum from June 24th, 1931, till paid. . 
Given under my hand this 6th day of J nly, 1931. 
MARGARET G. ALLEN, 
N ota.ry Pub lie. 
The def.endants' grounds of defense referred to in the fore-
going order is in the words and figures following, to-wit: 
GROUNDS OF DEFEN.SE. 
For grounds of defense, defendants say: 
1. The defendants deny that they owe the sum sued for, or 
, any part thereof, except to the extent of $242.38, which de-
fendants ha.ve _offered t{) pay and are ready and willing to 
pay. 
. 2. As to the balance of tl1e claim sued for, defendants deny 
that the plaintiffS! furnished a.ny such materials or performed 
any such labor for or a.t the instance and request of the de-
fendants .. 
3. Except as to the amount admitted above, defendants-
deny tha.t they owe to the plaintiff any sum on the contract 
referred to in th-e account attached to the notice of motion, 
because defendants say that in making said contract it. waEZ 
specified, understood and ag~eed that the price given by 
plaintiffs for the work to be done was 'to include certain work 
and materials for concrete structure which were in fact 
omitted from the work a.nd that the said -contract specifically 
provided -that additions and omissions to any work 
page 5 ~ calculated were to be added to or subtracted from 
the contract price a.t the rate of $12.00 per cubic 
yard, for such concrete work so added or omitted, and that 
the amount of the difference. in the amount claimed is on ac-
count of certain concrete work omitted from the contract as 
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originally contemplated a.nd agreed by the parties at the rate 
above set out. 
4. Defe-ndants deny that they owe the additional amount 
claimed in the Notice of ~lotion, because defendants sa.y that 
there was a mutual mistake made by the plaintiffs and defend-
ants as to the amount of concrete work required by the plans 
and specifications for the shop improvement work for the ·0. 
& 0. Railway at Clifton Forge, in that it was thought and 
mutually contemplated that there· would he included certain 
concrete work, which was not in fact included nor required 
to be done; and that the difference over and above the 
amount admitted by the defendants is the amount that would 
have been due for the additional work, so contemplated as 
included, had the same been required to be done as contem-
plated and at the unit price of $12.00 agreed on between the 
parties to be added or subtracted, as the case might require, 
for additions and omissions from the work contemplated and 
agreed by the parties hereto as being required. 
5. As to the amount claimed by plaintiffs, over and above 
the sum of $242.38, defendants say that there has been a fail-
ure of consideration for the amount and that therefore the 
same is not due. 
And now at this day, to-wit, at Ly~?-chburg Oir-
page 6 ~ cuit ·Court, October 14th, 1931, the date first herein-
before mentioned: 
This day came again the parties by their attorneys, and the 
defendants filed by leave of court the affidavit of George W. 
Fix, setting forth that he is a partner in and agent for the 
partnership doing business as J. A.. Fix and Sons, and that he 
verily believes that said defendants are due to the said plain-
tiffs only the sum of $242.38, which sum they have tendered 
and paid into court, and as to the balance claimed by the plain-
tiffs in their notice of motion for judgment, the said defend-
ants filed by lea.ve of court an amended statement of the 
grounds of their defense, to which t·he plaintiffs reply gen-
erally and pray that the same be inquired of by the· country 
and the defendants likewise. And said defendants filed by 
leave of court their special pleas Nos. 1, 2 and 3, to which tlw 
plaintiffs reply generally and pra.y that the same be inquired 
of by the country, and the defendants likewise~ And said 
parties demanding a jury, there came a jury, to-wit, Watson 
G. W. and H. S. Fix·v. E~ ·Oraighill and F. L. Showalter. 2.3 
Caldwell, A. ]\L Campbell, Jr., II. A.. Minnick, H. L. l.:{on:.:. 
tague, C. R. N-eher, M. W. Whitaker and J. J. Hughes, Jr., 
·who were sworn to try the issue joined, and having fully heard 
the evidence, the defendants ·by their attorneys demurred to 
the evidence, and filed in writing their demurrer to the evi-
dnce with a statement of the grounds of their said demurrer, . 
and incorporating- a copy o;f _ the evidence, in which said de-
murrer the plaintiffs joined Thereupon it is told 
page 7 } to the jurors aforesaid that they shall inquire what 
damages the plaintiffs have sustained by reason of 
the matters by them shown in evidence, in ease judgment shall 
he given for the plaintiffs upon said sOlid evidence, and there-
upon the said jurors returned the following verdict, to-wit: 
"We the jury find for the plaintiffs and assess their dam-
ages at the sum of $1,870.00, plus the further sum of $242.38 
paid into court, with interest from June 24, 1931, subject to 
ihe opinion of the court on the defendants' demurre;r to the 
evidence. M. W. Whitaker, Foreman.'' A.nd thereupon the 
jury aforesaid, with the assent of the parties, are discharged 
from giving any further verdict in the premises, and the said 
demurrer being fully a.rgued, the court doth ov-errule the same, 
to which ruling of the court, the said defendants by their at-
torneys excepted. 
It is, therefore, considered by the court that the plaintiffs 
recov-er against the said defendants, George W. Fix and 
HenryS. Fix, partners doing business as ,J. A.. Fix and Sons, 
the sum of $1,870.00, plus the further sum of $242.38 paid 
into court, the damages by the jurors in their verdict afore-
said ascertained and assessed, with legal interest thereon 
from June 24, 1931, until paid, and their costs by them about 
their action in this behalf expended, to which action in en-
tering judgment the def.endnats by their attorneys likewise 
excepted. 
At the instance of the defendants by their at-
page 8 ~ torneys, who intimated a. desire to present a petition 
for a writ of error and supersedeas, it is ordered 
that the execution of the foregoing judgment be suspended 
for a period of 60 days from this da.y,_ provided that the said 
defendants or some one for them shall execute before the 
clerk of this court a proper suspending bond in the penalty 
of $200.00 c.onditioned according to law. 
The defendants' affidavit referred to in the foregoing order 
is in the words and :figures follo;wing, fo-wit: . 
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State of Virginia, 
· ·City of Lynchburg, to-wit:· . 
I, George W. Fix, do make,~a~.fidavit as foliows: 
1. That I am a partner in. and: agent for the partnership 
George W. Fix and HenryS. Fix, doing business under the 
firm name of J. A. ]"ix & Sons, against whom a notice· of mo-
tion in. favor of Edley Oraighill and Fred L. Showalter, part-
ners under the firm name of Craighill & Showalter, filed re-
turnable to the Circuit Court for the City of Lynchburg, 
Virginia, on the first day of its September Term, 1931. 
2. That I verily believe that the said Qraighill & Showalter 
are not entitled to recover ·the sum of Twenty-one Hundred 
Fifteen and 38/100 ($2,115.38) Dollars, with interest alleged 
in said notice of motion, and that there is only due the said 
Oraighill & Showalter, on aooount of matters set up in said 
·notice of motion, the sum of $242.38, $207.38 of which has here-
tOfore .been tendered to the said 1Craghill & Showalter and re-
fused to be received. ' 
page 9 ~ Given under my hand this 15th day of July, 1931. 
GEO .. W. FIX. 
Subscribed and sworn to before me, a Notary Public for 
the ·State and City aforesaid, in my said city, this 15th day 
of July, 1931. 
MABEL C. COLEMAN, 
Notary Public .. 
The defendants 1 amended grounds of defense referred to 
iu the foregoing order is in the words and :figures following, 
to-wit: . 
4.MENDED GROUNDS OF DEFENSE. 
For grounds of defense, defendants sa.y: 
1~ The defendants deny that they owe the sum sued for, 
or any part thereof, except to the extent of $242.88, whicb 
defendants have offered to pay and are ready and willing 
to pay. 
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2. As to the balance of the claim sued for, defendants deny 
that the plaintiffs furnished any. such materials or performed 
any such labor for or at the instanee and request of the de-
fendants. 
3. Except as to the amount admitted above, defendants deny 
that they owe to the plaintiff any sum on the contract re-
ferred to in the account attached to the notice of motion, be-
cause defendants say that in making said contract it was 
specified, understood and agreed that the price given by plain-
tiffs for the work to be done was to include certain work 
and materials for concrete structure which were in fact 
omitted from the work.and that the said contract specifically 
provided that additions and omissions to any work 
page 10 ~ calculated as included were to be added to or sub-
tracted from the contract price at the rate of $12.00 
per yard, for such concrete work so added or omitted, and 
that the amount of the difference in the amount claimed is 
on account of certain concrete work omitted from the con-
tract as originally contemplated and agreed by the parties at 
the rate above set out. 
4. Defendants deny tha.t they owe the additional amount~ 
claimed in the Notice of ~fotion, because defendants say that 
there was a mutual mistake made by the plaintiffs and defend-
ants as to the amount of concrete work required by the plans 
and specifications for the shop improvement work for the 
C. & 0. Railway a.t Clifton Forge, in that it was thought and 
mutually contemplated that there would be included certain 
(loncrete work, whieh was not in fact included nor required 
to be done; and that the difference over and above the amount 
admitted by defendants is the amount that would have been 
due for the additional work, so contemplated as included, 
had the same been required to be done as contemplated and 
at the unit price of $12.00 agreed on between the parties to be 
added or subtracted, as the case might require, for additions 
and omissions from the work contemplated and agreed by the 
parties hereto as being required. 
The defendants' pleas Nos. 1, 2 and 3 referred to in the 
foregoing order are in the words and :figures following, to-
wit: 
PLEA N0.1. 
The defendants say that the plaintiffs sought not to have 
2() Supreme Court of Appeals of Virginia. 
and maintain their action in the manner and form 
page 11 ~ as alleged in the notice of motion, because defend-
ants say that there was a failure of consideration 
as to $1,878.00 of the amount sued for, and this the defendant 
is ready to verify. 
J. A. ~"1:X & SONS. 
By GEO. VJ. FIX. 
CASKIE, FROST & COLEMAN, p. q. 
State of Virginia, 
City of Lynchburg, to-wit: 
Sworn to before me by George W. Fix, who also made oath 
that he is a partner in the :firm of ,J. A. Fix & Sons, this 13th 
day of October, 1931. 
MABEL C. COLEMAN, 
Notary Public. 
PLEA NO.2. 
The· defendants say that in making the contract referred 
to in the notice of motion, it was specifically understood and 
agreed that the price given by plaintiffs for the work to be 
done was to include certain work and materials for certain 
concrete work, which was in fact omitted and not required to 
be done, and that the parties had specifically agreed that work 
added to· or omitted from the work contemplated was to be 
added to or subtracted from the contract price at the rate 
of $12.00 per cubic yard, and that of the amount sued fo1· 
the sum of· $1,878.00 represents worl{ contemplated but in 
fact omitted and not required to be· done, and this the de-
fendants are ready to verify. 
J. A. FIX & SONS. 
By GEO. W. FIX. 
CAISl{IE, FROST & COLEMAN, p·. q. 
page 12 ~ State of Virginia, 
·City of Lynchburg, to-wit: 
.Sworn to before me by George W. Fix, who also made oath 
that he is a partner in the firm of J. A. Fix & Sons, this 13th 
day of October, 1931. 
MABEL C. COLEMAN, 
Notary Public. 
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PLEA NO.3. 
The defendants say that as to the sum of $1,878.00, ·claimed 
in the notice of motion, there was a mutual mistake made _by 
plaintiffs and defendants as to the concrete work required 
to be done under plans and specifications referred to in the 
contract and that it was thought and mutually contemplated 
that certain concrete work, which was not in fact required 
to be done, was to be done and that under the agreement of 
the parties additions and omissions from the work required 
to be done were to be added or subtracted as the case might · ·• :~· 
require at the unit price of $12.00 per cubic yard, and defend-
ants therefore claim that they are entitled to credit for the 
omission at the stipulated price, which would amount to the 
sum of $1, 783.00, and this the defendants are ready to verify. 
J. A. FIX & SONS. 
· By GEO. W. FIX. 
C.ASKIE, FROST & COLEMAN, p. q. 
State of Virginia, 
City of Lynchburg, to-wit: 
Sworn to before me my George W. Fix, who also made oath 
that he is a partner in the firm of J. A. Fix & S'ons, this 13th 
day of October, 1931. 
MABEL C. COLEMAN, 
Notary Public. 
page 13 } DEJ\tiURRER TO THE EVIDENCE. 
The plaintiffs by their counsel produced to the jury to 
maintain the issue on their part, the following evidence, to-
wit: 
FRED L. SHOW ALTER, 
Plaintiff, Sworn : 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. Please state your age? 
.A. 38. 
i8 Supreme Court of Appeals of Virginia. 
Q. What is your business 7 
A. Contractor. 
Q. With whom are yon associated f 
A. With the firm of Craighill & Showalter. 
: .Q. The firm of Oraighill & Showalter, composed of your-
self and Mr. Edley ·Craighill f 
A. Yes, sir. 
Q. What is the nature of your business f 
A. Concrete work, excavating and work of like nature 
Q. How long have you been in that business Y 
A. 12 years. 
Q. During the time involved in this suit, that is, about last 
fall, where did you have your of.:ficesf 
A. 301 Lynch Building, with Mr. J. A. Fix & Stons, they 
and ourselves occupied the same office. 
Q. The object of this suit is cori·ectly stated in the Bill of 
Particula.rs filed with your motion, is it not, and I will ask 
you to examine this copy Y 
page 14 ~ A. Yes, sir. 
Q. In order to get this into the record, I will read 
it again: 
"Item 1. Balance due plaintiffs by defendant's for coneref.e 
work, including labor and materials, done in construction of 
shop improvements for the C. & 0~ Raihvay Co. at Clifton 
Forge, Va., under the written contract made between the 
plaintiffs and defendants dated October lOth, 1930, $1,870.00.'' 
That coiTectly states the amount you are suing for? 
A. Yes, sir. 
Q. You state there that this balance was due under a writ-
ten contract dated October lOth, 1930. I hand you a copy 
of a letter dated October lOth, 1930, and will ask you if that 
is the contract which von refer toY 
A. Yes, sir, that is the contract. 
By Mr. Williams: We desire to file tl1is in evidence, as 
Exhibit "A". 
(Said contract is here filed, is marked Exhibit "A", is 
read to the jury and is as· follows :} 
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EXHIBIT ''A''· 
• T. A. Fix & Sons, 
City. 
Gentlemen: 
October 10, 1930 • 
We agree to furnish all labor and material.and do all con-
-crete work as sho·wn on plans and specifications for shop Im-
provements for the C. & 0. Railway Co., at .Clifton Forge, 
Va., for the sum of Sixteen Thousand and 00/100 
page 15 } Dollars, ( $16,000.00). This price does not include 
forms or reinforcing iron. 
We agree to do necessary earth excavation fo-r the sum of 
Ninety ·Cents ( .90c )' per cu. yd. If rock is encountered add to 
this price Two and 10/100 Dollars ($2.10) per cu. yd. 
Payments to be made for 80% of work completed each 
month. 
Accepted 
Oct. 10, 1930, 
J. A. Fix & Sons, 
By Geo. W. Fix. 
Yours very truly, 
ORAIGHILL & SHOWALTE~ 
By 
Q. At the time when that contract was entered into what 
relation did J. A. Fix & Sons have with the ·Chesapeake & 
Ohio Railway Company¥ 
· A. They were General Contractors for some work that was 
known as .Shop Improvements at Clifton Forge, Virginia~ 
(~. Please state if you know whether that work had been 
Jet to competitive bids? · 
A. Yes, sir, it had been let to bids. 
Q. Your contract then was for doing the concrefe work 
- shown on the plans and specifications upon which 
page 16 } they were a warded the General Contract 7 
A. Concrete work and excavations. · 
Q. Has that job boon completed? 
A. Yes, sir. 
Q. What was your relation to the job? 
· A. I s:nperintended a. good part of the construction work. 
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Q. I mean your firm was what is known as a sub-contractor~ 
.A. Yes, for the concrete work and excavations. 
Q. To what extent has your part of .the work been done T 
A. It is all completed. 
Q. Do you know whether or not the Chesapeake & Ohio 
Railway ·Company has pass·ed on the work? 
·By Mr. :Caskie: · It is admitted the work has been accepted. 
There is no question about that. 
By 1\tir. Williams : All right, then. 
Q. I will ask the witness whether it was fully completed 
in accordance· with the plans and specifications f 
By Mr. Caskie: That is admitted. 
By Mr. ·Williams: Item 2, I believe Mr. Caskie has stated 
is due $245.38, which has been deposited in Court f 
By Mr. :Ca.skie: Yes, that is correct. 
·CROSS EXAMINATION. 
By Mr. Caskie: 
· Q. Mr. Showalter, in reference to this contract 
page 17 ~ that had to be done, as we understand the con-
troversy was really about the extension beyond the 
limits of the tank shop building. Is that correct! 
A. You mean this $1,870' 
Q. Yes, sir. 
A. Yes, sir. 
Q. It was found, was it not, when you got there, that you 
did not have to extend that concrete work beyond the limits 
of the building? 
A. Yes, sir. 
Q. You h.ad not, in fact, done anything on the extension 
of the work beyond the building! 
A. No, sir. 
Q. Yon furnished no supplies f · 
A. No, sir. 
Q. Or materials of any kind f 
A. No, sir, 've furnished nothing. 
Q. And yon did not do the workf 
A. We did not. 
Q. But when you made your bid it was contemplated that 
was to be done? 
By Mr . .Strode~ vV-e object to the question because there is 
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a written contract involved here, and it does not appear to 
us that it is proper to ask what was.contemplated. The writ-
ten contract speaks for itself and is plain and explicit, in its 
terms, there is no ambiguity in it and we call Your Honor's 
attention to it: "We agree to furnish all labor 
page 18 ~ and material, except the ,forms and re-enforcing 
· iron, and do all concrete work as shown on plans ·. · 
a.nd specifications for proposed .work for the ·C. & 0. Rail-
way ·Company at Clifton Forge, Va .. , for the .su~ of $16,-
000.00". We do not think that opens any question In regard 
to the oontract. 
By the ·Court: I will let the evidence in for the present and 
consider it further, later on. 
Bv Mr. ·Caskie: 
u Q. Read the question. (Question read.) 
A. Yes, sir. 
Q. As a matter of fact, you ha.d figured on this contract 
in giving a price of $16,440 first' 
By Mr. Strode: We renew our objection. 
By the Court: I will admit it for the present . 
. By 1\fr. Caskie: 
Q. You first submitted a price of $16,440,. didn't you Y 
A. Yes, sir. 
Q. That was prior to the time the contract was given to 
J. A. Fix & Sons, by the 'C. & 0. Railway Company? 
A. Before there was any form of memorandum George 
asked me to estimate on the job for him. I had some other 
work at the time and I did not have time to go into that 
job thoroughly, but he asked me to check his concrete for him 
lJefore he put a bid in, which I did, and I gave him a pencil 
memorandum at the time, and it may have been $16,400, I for-
get which, and then it was subsequently followed 
page 19 ~ by that letter that you see here, and Geo-rge- ac-
cepted it, but I told him that that was a pretty 
close figure and if I got the job that we would go into a 
contract further. Then when he got the job we went into it 
further and we agreed on a price of $16,000, for all eoncrete 
work. 
Q. As a matter of fact, there was no question of competi-
tive bidding on that workY 
A. As far as I know, we were the only people from whom 
he got bids on the job. 
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:Sy Mr. Strode: If Your Honor please, we want ·to get on 
the record our additional objection to that. It undertakes to 
:make a part of this contract the preliminary negotiations 
·between the parties and we think it has nothing to do with 
this controve:rsy. · 
By the Court: I will strike that out. 
By Mr. Oaskie: I would like to be heard on that. This calls 
.for plans and specifica.tions·ahd they provide for a unit price. 
By Mr. Williams: We.take exception to that, and further-
more they set out what th~y meant. 
By the Court: W.e can take all of that up at the proper 
time. You may ask your question subject to the objection, and 
let the record show that all of this is admitted subject to a 
motion to strike out later. 
By Mr. Ca.slde: That is all. 
· By ~Ir .. Williams: Without waiving our objec-
page 20 ~ tions, but insisting thereon, we desire to examine 
the witness in re-direct examination. By the Court : Very well, go ahead. 
Bv Mr. Williams: 
WQ. In answer to Mr. Caskie's question, at the time of sub-
mitting your bid, was it contemplated this work outside of 
the tank shop was to be done, or was there any doubt or un-
certainty a.t that time about whether it was to be done? 
A. You mean in my mind? 
Q. Yes, sir. 
A. Yes, sir, there was an uncertainty. 
Q. State wha.t conversation actually passed between you 
a.nd Mr. F"u 1 
A. The conversation was this, as I stated before, we were 
figuring these other plans on which we had to get off a bid 
in a very short time, at the same time George was figuring 
this ·C. & 0. work and he asked me to check the plans, and I 
told him the time was very limited and he and Henry were 
in the offioo together and· they said ''suppose we show you 
.about what ther~ is to do on it'', so you won't have to study 
them a long time", to which I agreed and we~went over the 
.plans and they indicated to me the work they had ngured, 
and I was figuring at that time simply as a. check for them 
so they could tell about what they thought would be about 
the right amount to put in for the concrete work. 
page 21 ~ I went over the plans and began to ~ake the quan-
tities, and when I got to the point in question 
where the red line shows or indicates these tracks going out-
side the tank shop, I called George in or I took the plans to 
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:him and I said ''George, did you :figure on putting. this con-
crete in out here (indicating)?" and he said "yes, we :figured 
putting the concrete in", and I said "I will -figure on all of 
this", and that was the entire conv·ersation a.s far as I know". 
I went on and estimated the job, and laid a memorandum on 
his desk which was subsequently followed up by a letter for 
$16,400 and something, and they said, ''that is fine, that is 
just a.bout what I figured", and I said "if you get the job I 
will be glad to go into it with you further", and he said "all 
right". 
Q. At that time it was doubtful in your mind whether or 
not this work had to be done Y 
A. Yes, sir; it is often doubtful, and there are very few 
sets of plans that you :figure on where everything on the plans 
is entirely clear, it is a. matter of judgment on your part 
what you put in and leave out. 
Q. Is that a chance you have to take in making a lump 
sum hid? 
A. That is a part of the hazard of that work, that we run, 
and I had a proposition similar to that, not the same amount 
of money involved, but a similar proposition and we run into 
these things nearly on every job that .you get, and 
page 22} sometimes you l1ave to put in more than you figure 
and sometimes it works out the other way. 
Q. If the work had been required by the 10. & 0. Railway 
Company who would have put it in Y 
A. We would have done it, where we overlooked anything-
on the plans we would have to put it in under the lump sum 
contract. 
Q. Mr. Showalter, was there any charge made by the C. 
& 0. Railway Company against Fix & Sons on account of 
this work? · · 
By Mr. Caskie: We object to the question, what claim the 
C. & 0. Railway Company has against Fix & Sons has noth-
ing to do with this case. 
• By the Court : I will let it all go in under the same ruling, 
as heretofore. 
- By Mr. Caskie : Subject to our ·exception. 
By the Court: Yes. 
Bv ~fr. Williams: 
· Q. Answer the question. 
A. As far as I know there was none, in fact, George agreed 
with the C. & 0. Railway ·Company, and they did not charge 
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him anything for this work, in other words, he got paid for 
it. 
By l\1:r. ·Coleman: For the purpose of making up the record, 
coun~el for the defendant would like to object to this evidence 
. on the grounds that Craighill & Showalter did not 
page 23 } have any relation and there was no privity between 
them and the C. & 0. 
By the 1Court: I 'viii overrule the objection for the pres-
ent, a.nd will take up the whole question later on. 
By Mr. Williams : I think that is all. 
By the Court : 
Q. There was never any disagreement between you and 
J. A. Fix & Sons as to the manner in which the work was 
done; it· was all accepted as satisfactory, was it? 
A. Yes, sir, it was passed by the C. & 0. Engineer. 
Q. There is no question whatever about the amount of work 
done or the manner in which it was done? 
A. Not the manner, no, sir, it is the amount. I don't un-
derstand exactly what your Honor means by that, the amount, 
of course, is under disag-reement and this work is the work 
that was omitted. Outside of that, there 'vas no further dis-
agreement between Fix & Sons and ourselves. 
Q. In other words, you did everything they wanted you 
to do? 
A. Yes, sir, we did all that was required by the C. & 0. 
Railway Company or by Mr. Fix, we did everything that they 
wanted us to do. 
Witness stands aside. 
page 24 ~ J. A. COO·:KE, 
Sworn for Plaintiff. 
DIRECT EXA!IINATION. 
Bv 1\fr. Williams : 
·Q. You ·are a resident engineer of the 0. & 0. Railway Co., 
are you not1 
A. Yes, sir. 
Q. Were you at Clifton Forge during the execution of the 
work done under ·Or in the construction of Shop Improvements 
for the C. & 0. Railway Company at Clifton Forge, Va.? 
A. Yes, sir. 
Q. Please state whether or not the concrete and excava-
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tion work included in the contract for Shop Improvements 
has been done to the satisfaction and acceptance of the Chief 
Engineer of the C. & 0. and in accordance with the plans and 
specifications and gen~ral conditions and requirements t-
A. It has been. 
Q. Please state also whether or not the C. & 0. in settling 
with the firm of J. A. tFix & Sons for work done under their 
contract, or in agreeing upon a settlement, or in making es-
timates, I believe you call them, has charged back to the firm 
of Fix & Sons any sum by reason of omitted concrete work 
outside of the Tank Shop! \. 
By Mr. Caskie: We make the same objection to this evidence 
as we did to the other evidence. 
By the Court: Same ruling, let it go in for the present. 
A. We have not omitted anything, and charged it back to 
J. A. Fix & .Sons, on account of any concr:ete that 
page 25 r they contemplated outside of the .Tank Shop. 
- Q. ~{r. Cooke, to what extent has the money due 
by the C. & 0. to Fix & Sons under this contract been paid! 
By Mr. Oaskie: We object to the question, because it has 
nothing to do ,with this case. 
By Mr. Williams: You don't deny that all has been paid 
except $3,000? · 
By 1\{r. Caskie: We say it has nothing to do with this case. 
By the Court : I will let it go in for the present. . 
By Mr. Strode: I want to develop this point, that this item 
is not in dispute between the C. & 0. and Fix & Sons. 
By Mr. Frost: That has nothing to do with this particu-
lar suit at all. 
By 1\Ir. Strode: The contract we made·with you said we 
'vere to ,do it according to the plans and specifications. 
By the Oourt: Go ahead. 
By Mr. Williams: 
Q. Answer the question. 
A. I don't know whether all has been paid, or not. We pay 
our final estimate, subject to liens which are filed within 
sixty days after the work has been completed, and I don't 
kno'v whether the railroad company has held back anything 
on that, or not. 
Q. Has your final estimate been made up Y 
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. A. Yes, sir. _ 
· Q. And approved\' 
page 26 ~ A. Yes, sir. 
CROSS EXAMINATION .. 
By Mr. Caskie: 
~--Without waiving ,our objections, we desire to ask the fol-
lo.wing questions: . - -
. Q. The Chesapeake & Ohio Railway Company- contracted 
with ;J. A .. ¥ix & Son~, they had not contract with Craighill 
& -Showalter f · ·· · · 
A. No, s~r. . , .. 
Q. It was entirely a contract between Fix & Sons and the 
Chesapeak~ & Ohio ·Railway Company! 
A .. Yes, sir. 
' Q. · And .there was no contract between the Chesapeake & 
Ohio and Craighill & Showalter Y 
A. No, sir. · 
Q. It was only between Fix&' Sons, and Chaighill & Show-
alter, I mean this other contract 1 . · 
4.. :Yes, sir. · 
Witness stands aside. 
By the Court: I want to ask Mr. Show.alter another ques-
tion. 
By the Court: 
F. L. SHOWALTER, 
Recalled. 
·_ Q. ·This contra0t contained in your letter of October lOth, 
signed by yon, says ''we agree to furnis)l all labor and mate-
rial and do all concrete work as shown on plans and specifi-
cations for Shop Improvements for the C. & 0. Railway Co., 
at Olifton Forge, Va., for 1the sum of $16,000". You did, as 
I understand, all that was required of you under that oon-
tractf A: Yes, sir. 
Q. Wer~ yo-q_ prepared to go on and do the extra work with-
out further charge if you had been required Y 
A. Yes, sir, I was prepared to do all the work or any w.ork 
that the C. & 0. might require Fix & Sons to do in connection 
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with the construction of the Shop Improvements at Clifton 
Forge, anything that they might require that we were to do. 
Q. All the concrete work as is shown on the plans and 
specifications Y 
A. ·Yes, sir. 
Q. But you did not do all that was shown on the plans and 
specifications? · 
A .. · No, sir. . 
Q. Was not this other 'vork shown on the plans and specifi-
cations, didn't I understand you to say that? 
A. That was a matter that was not clearly indicated in Mr. 
Fix's mind and neither in my mind as to whether it had to 
go in, or not, it was not clear on the plans whether 
page 28 } this conc.rete was to be omitted. We frequently 
run into situations like that in considering plans 
and specifications, and if the amount involved is enough, it 
is good policy as a rule to put it in because you may have 
to do it any way, and that was the case here, and the person 
who interprets the plans and specifications is the engineer 
or architect, as the case may be, and they said aooording to 
the plans it was never intended that this work was to go in, 
after we g·ot the work. 
Q. And if the engineer had said it was to go in-
A. We 'vould have had to put in that extra piece of work, 
and there would be no additional charge whatever. 
By Mr. Caskie: 
·Q. You stated that if you had been required to put it in 
you would have put it in? 
A. Yes, sir. 
Q. And in making your figures you included it, as a matter 
of fact, in your estimate¥ 
A. Yes, sir. 
Q. And you were told to include it by :hir. Fix? 
A. Yes,. sir, he said he figured on it, or rather he .said ''1 
have put it in', and I said "then I 'vill put it in". 
By 1Yir. Strode : 
Q. Both of you had to take a chance on doing that work f 
A. Yes, sir. 
pag·e 29 }- Q. That was a part of the sub-contract? 
By ~fr. Caskie: We object to that. 
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(No answer.) 
Witness stands aside. 
Plaintiff Rests in Chief. 
page 30 ~ REBUTTAL TESTil\tiONY OFFERED BY 
PLAINTIFF. 
W. T. JONES, 
Sworn for plaintiff in rebuttal. 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. What is your occupation 1 
A. General Contractor. 
Q. You live in the City of Lynchburg? 
A. Yes, sir. 
... 
Q. How long have you been in the contracting business 
hereY 
A. 30 years. 
Q. Are you familiar with the general experience of the 
building trades in this vicinity? 
A. Yes, sir. 
Q. I want to ask you as to the custom of the trade in this 
situation: A sub-contractor gives a. lump sum bid to the gen-
eral ·contrac.tor to do certain part of the work according to 
plans and specifications, and the general contractor in turn 
makes a lump sum bid to the owner to do all of the work in 
accordance with the plans and specifications; certain work 
arises whieh both the general contractor and the sub-contrac-
·tor thought might possibly be required, but the owner does 
not require this work to be done and makes no charge against 
the General Contractor. What is the general custom of the 
trade or general contractor to charge back to the sub-con-
tractor the price or value of the·work not done, not required 
by the owner and not charged baclr to the general 
page 31 ~ contractor by the owner? 
By Mr. Caskie: I object to the question. 
By the Court: That is a question of law. 
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By Mr. Williams : That is ·a question of cus·tom. We except 
to your Honor's ruling. 
By ~Ir. Strode : l would like to get his answer in the rec-
ord. 
By Mr. Coleman: Then let the jury retire. 
By the Court: Gentlemen of the jury, you may retire. 
(Jury retires from Court-room.) 
By the Court: 
Q. Now answer the question. 
A. It has been the universal rule to take sub-bids on work, 
and specifications are generally written in accordance with· 
plans and specifications and it has been our rule to always 
require them to do everything that is called for or mentioned 
in the plans and specifications in their line. Oftentimes, or 
you hardly ever build any building that changes do not oc-
cur and in that ease some of them are written when you have 
these changes with a written o1·der from the Arohitect or 
.Superintendent before you proceed, and then it has been our 
custom to take it up with the sub-man involved in making this 
-change for deductions or additions. 
Q. What is your practice about charging back items to the 
sub-contraotor which were not charged back to you by the 
general owner Y 
By Mr. Caskie: I object to the question. 
By the Court: I thnik that is a question of law. 
By ~Ir. Strode: Let him answer it out of the 
page 32 ~ presence of the· jury. 
A. If nothing is charged to me I never charge anything to 
them becaus-e thev have filled their contract. Q. Is that the general custom of the trade Y 
A. It has been so ever since I have been here. 
By the Court: I sustain the objection in regard to that 
evidence, 
By Mr. Strode: We respectfully save the point. 
Witness stands aside. 
page 33 } And the said defendants, by their counsel, pro-
duced to the jury the following evidence, to main-
tain the issue on their part, to-wit: 
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GEORGE W. FIX, 
Def.endant, Sworn. 
DIRECT EXAMINATION. 
By Mr. Caskie: 
Q. What is your business f 
A. General Contractor. 
Q. What is the style of your firm f 
A. J. A. Fix & Sons . 
. Q. Who are the .partners in that firm.Y 
A. H. S. and Gf W. Fix. 
Q. Did your firm have a contract with the Chesapeake· & 
Ohio Railway Company for Shop Improv-ement work at Clif-
ton Forge last year? 
A. Yes, sir, we did. 
· Q. How did- you get that contract f 
A. By invitation bid from the C. & 0., on a competitive ba-
. sis with other contractors that they might select. 
Q. Was it a lump sum bid Y 
A. Yes, sir, with other conditions as to unit -prices for dif-
ferent items. 
Q. Just what do you mean by Unit prices? 
.A. For instance, we make a lump sum bid, and the plans 
for instance show an elevation which might represent con-
crete or excavating, or whatev-er :i.t might be, that in case 
this had to go deeper or less, the railroad cQmpany 
page 34 ~ has to be charged or credited on the unit basis of 
so much a cubic yard. 
Q. That is, as I understand, in case the concrete work 
according to the plans and specifications was 1,000 yards of 
concrete, and if they leave off something or add on something 
to that, they had to be credited or charged, as the came may 
bef 
A. Yes, according to the unit price. 
Q. That is, so much per cubic yard Y 
A. Yes, sir. 
Q. Will you please state to the jury just what connection 
Craighill & Showalter had with this matterY 
A. VVhen we received 'the plans we took all the quantities, 
such as labor and different items, brick work, and there were 
quite a few units in the job, which the concrete was one of, 
.and after we had taken the quantities off, Mr. Showalter 
·asked me if I wanted him to give me a. price on the concrete 
work, he asked me, in other words, if I wanted him to figure on 
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the concrete work, and I told him I would be glad to have it. 
We already had taken the quantities off, and I told him I 
would be glad to have his price, which he gave us. At the time 
he started to take the quantities off, I don't know whether I 
sugg·ested it or whether he did, but any way we agreed to go 
over in estimating the quantities, and when we got to this item, 
in fact he heard us discussing it, my brother and 
pag.e 35 } myself, and we did not know whether to include 
the item or not. There was a section through the 
tank shop, I think on the plans, .Section '' SS", which showed a 
cross cut through it, and this work in dispute is outside the 
tank shop and while we thought that there should be a sec-
tion on. the outside, as I said, it was not certa.in and after 
much discussion we finally decided to include it in our price, 
Jand when }fr. Showalter estimated these quantities my 
brother was there and I was U1ere, and he asked me about it, 
,and I told him to go ahead and include it, and of course, I 
never once thought if it wasn't done we would not get a eredit 
for it, and he did include it, and when we got to it, we found 
.the work did not have to be done, and in fact, it wasn't done, 
and that is the whole story. 
Q. I will ask you if these are the blueprints showing the 
work in the improvement to the tank shop 1 
A. Yes, sir, this is not a complete set, this is only two sheets 
showing th~ item in question. 
Q. I hand you the first sheet marked "Drawing No. 9675-
A.-1, on the left side of whicJ1 appears the tank shop,- and 
under the tank shop there is a situation plan or drawing, No. 
9676-A-1, length of tra.cks. (And by the way, I want to in-
troduce these as Exhibits 1 and 2.) On Exhibit 1, I wish you 
would just point out the tank shop as shown on that blue-
print? 
page 36 ~ A. This only shows the· outside walls of the front 
and bac.k, those Hnes represent. those walls. 
Q. What are these lines extending beyond the walls Y 
A. These t'vo heavy lines represent the railroad traek, and 
this was part of the contract to make these doors large 
enough so a train c.ould go through and we put these tracks in 
set in c.oncrete. This is a cross-section right here of that, and 
at this section here "PP n it shows solid concrete 7 feet 6 
inches Wide, by 16 inches deep, and as I say, when we esti-
mated this thing, it .really should have been a section on the. 
outside of the building, showing what it was, but there was 
not, you can sec here, you can see the situation· on these plans 
· for lengths of tracks, and we looked on the plans, and you see 
the tracks went on out. 
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Q. I hand you now Exhib~t 2, on which the tank shop is 
shown on the lower left hand side, and through which there 
are red lines running. This is the blueprint to which the other 
Exhibit No. 1 ref·ers for length of track . 
.A.. That is right. 
Q. Please point out there the tank shop and the lines Y 
A. According to the specifications it states tha.t all new 
work as indicated on situation plan by a red line, 'vhich you 
see here, and that has a bearing on this, and when we re-
ferred back to this plan to see tl1e red line, it runs out here, 
and hack here (indicating), and the seale of it is one inch 
equals 50 f·ee.t, and of course you have to take the 
page 37 ~ number of lineal feet off accordingly, and that is 
the work that is in controversy here. 
Q. In this drawing here the red lines extend beyond the 
building? . . 
A. Yes, sir, these lines indicate the walls of the building 
or the door where this Section '' PP '' is and this track runs on 
out beyond, in fact, it runs off here (indicating) probably I 
would say 250 or 300 feet, and here probably about 60 feet, 
or something like that. 
Q. And this blueprint shows these red lines extending out 
beyond the building Y 
A. That is right. 
Q. Had you any other indication as to whether the track 
would be extended beyond the tank shop building lines or 
not, except these plans 1 
.A.. That is the only ones, the other plans cuts it off, andre-
fers to this, this is the only place on the plans anY'vhere that 
it shows it at all and that section referring you to this plan. 
Q. As I understand, as stated by Mr. 8howalter, in your 
figuring with him you told him to include this work beyond 
the building? 
A. We did, and he did include it. 
Same objection. Same ruling. 
Q. Mr. Fix, the contract that has been introduced by the 
plaintiff referred to the plans and specifications on the shop 
improvement work for the C. & 0. These exhibits 
page 38 ~ here introduced are the plans for that work? 
A. Yes, sir. 
Q. I hand you herewith specifications for shop improve-
ment work at Clifton Forge, Virginia. Are those the speci-
fications which yon 'vere operating under t 
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A. Yes, sir. 
Q. I hand you herewith a sheet from these specifications 
marked at the bottom '' 1-.Sootion 4". Please state what that 
is? 
A. This is one sheet of the specifications for concrete and 
reinforced -concrete. 
Q. Please file that sheet with your evidence marked Ex-
hibit 3. 
By ]Jlr. Strode: There being no dispute here about the 
quality of·this work, wha,t is the c.ontrov·ersy about it? 
By Mr. Caskie: There are other things in there that we 
want to put in. 
(Said sheet is here introduced in evide~oe, and is marked 
Exhibit 3.)' · · 
By ~Ir. Strode: We object to this on the ground that in tihis 
contract that is in evidence here, and on which we rely, there 
is no provision for any unit price work. There was i. pro~ 
vision in the general contract for a unite price work, to which 
've were not a party and were not bound and not charged with 
any notice about it, but there is no provision here for unit 
price work. 
By Mr. Caskie: The contract referred to these 
page 39 } ·specifications. 
By the Court: Let it go in for the present. 
By Mr. Caskie: Now I want to read from the second para-
graph of Exhibit 3. "Any work paid for or deducted on a 
unit price basis shall be for the actual measured yardage 
and shall include the entire value of the sheeting, bracing, 
forms. etc., used in connection with the work''. 
Q. That Exhibit 3 is a part of the specifications in refer-
ence to the concrete work, is it not Y 
A. Yes, sir, and it is headed "concrete work". 
Q. Did you operate under those specifications in doing this 
work? 
A. Yes, sir. 
Q. Mr. Fix, the plaintiff has introduced a letter dated Octo-
ber lOth, 1930, setting out what they state was their pro-
posal for this concrete work. How was this proposal given 
you 
A. You mean the propos·al that he gave me on that date Y 
Q. Yes, sir. 
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A. A·s he stated, we were in the office together and I think 
his office man probably typed it and gave it to us. 
Q. He gave it to you by hand f 
A. Yes, sir, it was not mailed. 
Q. And yon endorsed on it y;onr acceptance f 
A. Yes, sir, subject to the general specifications. 
By Mr. Strode: We oh.iect to tltat. 
page 40 ~ By Mr~ ·Caskie : 
- . Q. Mr. Fix, will you please state whether or not 
there was any additional agreement in regard to what i$ put 
on heref 
A.· There was an agreement as to Unit Price for omissions 
or additions which ~were not stated in there. I mean he did 
not have it in the ·proposal but it was talked of by us at the 
time he gave ns the proposal. 
·- .py ~fr. Strode_: We object to that. 
. ·~ ~- . 
. -.... .:. 
-:··!!f .. : (Continuing) As I said, it was understood that there 
was to be a unit price for omissions or additions, which, quite 
f~dquently in handling things of that kind, wo do not always 
-· in fact, we have let work where we never had any propo-
sal at all, but it is customary and he knows that the plans 
and specifications call for a unit price which he gave us ver-
bally and which has been used for omissions and additions 
and as_I say, the unit price was not mentioned in the letter 
and naturally there wasn't anything thought of it because the 
plans and specifications called for it, and it was talked about 
at ~he time, and he gave us a price of $12 per ~bic yard for 
any concrete omitted or added. 
Q. Did he ·subsequently give you a price of $12 per cubic 
yardt · · · 
A. Yes, sir. 
Q. Were any additions and omissions made Y 
A. Yes, sir. : 
Q. Were they calculated and allowed at the unit priceY 
A. Yes, sir, and we have bills covering ali of 
page 41 ~ them. 
· Q. Now I hand yon herewith four bills made out 
by Craighill ·& Showalter to J. A .. Fix & &ns, one dated 
March lOth, for 11.25 cubic yards extra concrete on Pier 
No. 3, @ $12~-$135.00; one· dated 1\'Iarch 20th, 1931, ''To 
extra concrete truckway in front and rear of tank shop, 8.5 
cubic yards conerete @ $12-102; Forms for above, at $1-
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$8.50, or a total of $110.50; another dated March 20th, 1931, 
for ''Extra concrete poured around trolley poles, new trans-
fer table, 18.8 cubic. yards concrete at $12, $225.60; another 
.one dated March 20th, 1931, for '' ]~xtra conc.rete in foot-
ing of Pier No. 1, 7.5 cubic yards concrete at $12,-$90, and 
7.5 cubic yards excavation @ 90c., $6.75, or a total of $96.75. '' 
Please state what these extra charges were Y 
By Mr. Strode: Objection is made to the introduction o-f 
these me~orandum bills because they in no way affect this 
contract. If there was a separate contract for extra work, 
that does not enter into this controversy. There is no is-
sue pending here, no claim here for extra work, and the con-
tract itself which is wholly in writing, has no provision as to 
the terms upon whieh extra work, not shown 9n the plans 
and sp~cifications, has to be done, and therefore these exhib-
its have no materiality to the question under examination. 
By the Ootu't: For what purpose are you introduing them? 
. By 1\Ir. Caskie : There was a subsequent agree-
page 42 ~ ment in C{)nnection with that contract for addi-
tions and omissions. That contract- was made and 
acted upon and you can always show that the parties agreed 
to something different afterwards. 
By the Court: How· does it affect the amount in contro-
versy here? 
By Mr. Caskie: Our contention is that they specifically 
agree.d in connection with this very contract, that if anything 
of this sort happened it should be paid or added to this con-
tract. 
By 1\{r. Strode: A memorandu~-showing what was paid by 
extra work that was afterwards agreed upon between them, 
·which is not included in this contract, does not throw any 
lig·ht on the subject of omitted work. 
By the Court: I will let it in for the present. 
By 1\Ir. Strode: We desire to ·except. 
By_ Mr. Caskic: Read the q:uestion. (Question read.) 
A. It is for additional eoncrete poured at Clifton Forge ac-
cording to the unit price. 
By ~{r. Caskie: Please file the four bills referred to as Ex-
hibits 4, 5, 6 and 7. · 
(Said bills are here filed, and marked Exhibits 4, 5, 6 and 
-. 7.) 
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Q. Was this extra work in connection with this same con-
tract for the job of improvement work? 
A. It was. 
Q. Were Craighill & Showalter Credited with these differ~ 
ent amounts in the settlement? 
page 43 ~ A. They were paid for it. 
Q. I hand you now a paper marked "Invoice, J. 
A. Fix & .Sons, to Craighill & .Showalter, dated June 18th, 
1931 '', marked ''concrete deducted from· Pier No. 1, Olifton 
Forge Job, 11.2/3 0. Y. concrete at $12-$140'·',. Please state 
what that was for? 
A. That was concrete omitted according to the unit price 
from the Clifton Forge job. 
Q. Was that concrete specifically called for ibut was omit-
ted? 
A. Yes, sir. 
Q. Was that accepted by Craighill & Showalter in your 
settlement Y 
A. Yes, sir. 
Q. And they allowed a credit for $1407 
A. Yes, sir. 
By Mr. Caskie: I will ask you to please :file that with your 
evidence. 
(Said invoice is here filed and is marked Exhibit No. 8.) 
Q. Was this work for which a charge of $14.0 'vas made spe-
cifically called for in the plans and specifications and then 
omitted? 
A. Yes, sir, it was caused by a change in the plans and speC-
ifications but it was a quantity omitted from the original 
amount, a less quantity. 
page 44 ~ By Mr. Caskie·: That is all. 
By Mr. Strode: Without waiving our exceptions, but insist-
ing thereon, I desire to cross-examine the witness. 
CROSS EXAMINATION. 
By 1\fr. ~trode: 
Q. I understood you to say that before you had put your 
bid in that you talked with Messrs. Craighill & Showalter 
about the matter of figuring on this work, and before you had -
------ ---- -~- --------·----
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been awarded the contract by the C. & 0., when you were 
considering merely putting in your lump sum bid for the 
whole work, including ~ot only the concrete, excavation work 
but all other work, and in examining these plans, on which 
you proposed to make your bid you. were in doubt as' to 
whether part of the track that extended outside of the tank 
shop were to be laid in concrete, or not! 
A.. We were in doulbt about it, we had quite a discussion 
about it, whether to include it, or not. 
Q. Whether to include it in your estimate of the concrete 
work that was to be done. Is that right, you were in doubt 
about itt 
A. Yes. 
Q. But you were going to put in a lump sum bid for the 
whole work? ·· 
A. Yes. 
Q. And you were trying, as you stated, to make 
page 45 } up the units and put them altogether to arrive at 
what was to be your lump sum bidY 
.A. Yes. 
·Q. That is what you were doing¥ 
.A. Yes. · 
Q. Being in doubt as to whether this particular concrete 
work wa.s to be done, ·you played ·safe, didn '·t you, in making 
your estimate or bid on this work, so as to be sure to cover 
that, if you had to do the work? 
Objection. Same ruling. 
A. We finally decided to include it in our estimate. 
Q. And you made your bid on the basis of doing it7 
A. Yes, sir, absolutely. 
Q. And when the work was done and completed, did the 
0. & 0. charge back to you or did you deduct anything from 
your settlement with the C. & 0. 
Same objection. Same ruling. 
A. As ~Ir. Showalter stated, he figured those plans accord-
ing to the way we told him to figure them, and he asked us 
atbout that, and-
Q. (Interrupting) You are not answering my question. I 
am asking you a simple question, and not asking about Mr. 
Showalter at all. Now having included, as you said, the do-
ing of this work in your bid on a lump sum basis, in making 
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your settlement with the ·C. & 0. was anything taken off by 
reason of the foot that the engineer did not require-
page 46 ~ you to do this work! 
A. No, sir. 
Q .. Then-you were to be paid for it, were you! 
A. Yes, sir .. 
_Q. That is your contention f 
A. Yes, sir. 
Q. And' you did not do this worlr f 
A. N~,- sir. 
Q. And you did not require Craig hill & Showalter to do it 7 
A. No, sir. 
Q. But stili you were t9 be paid for it Y 
-.A. Yes. 
Q. Now isn't this the situation. These trac.ks extend part 
o_f the way through a long building and th~n they extend out 
doorsf 
A.· Yes, sir. . 
Q. Isn't it a fact that the doubt that was in your mind as 
to whether the tracks beyond the building were to be laid in 
concrete was because it was quite usual to have a conc.rete 
basis for the tracks inside the building and a concrete floor 
.-in the b1:1ilding but for the outside tracks they usually laid 
.them on the ordinary cross ties and stringers? 
· A. That would be so indicated by the plans or w~s sup-
posed to be. 
Q. But isn't that the usual type of construction f 
A. I don't know that there is any rule that ap-
page 47 ~ plies to tl;tat, there are several different ways of 
laying a track. . 
Q. T_hey are sometimes laid outside just on the ties 1 
A_. Yes, sir, and sometimes laid ~n concrete and other ma-
terial, ballast and different things. 
Q. Now then coming to Mr. Showalter, he had the same 
doubt in his mind that you had about whether that concrete 
. was to be done outside and he discussed it with you and you 
were both doubtful a.s to whether it was to be done, and you 
agreed with him, didn't yon, that the safe thing to do would 
be to include it in the figuringf 
A. I don't reeall about agreeing with him a.t all, but I 
know we included it, he asked me whether to inc.lude it and I 
told him yes, to include it. I dont know that we argued 
or discussed it at all, or agreed about it. 
Q. Isn't it a further fact that you undertook to sub-let all 
of the concrete work on this job1 
,-
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.A. We did sub-let it to Craighill & Showalt-er. 
Q. There is no di-spute about the excavation at allY 
.A. None at all. · 
Q. So we ·need not talk about that Y 
.A. Not at all. 
Q~ It is wholly the matter of concrete Y 
A. Yes, sir. 
Q. And you undertook to sub-let all of the concrete work 
to Craighill & Showalter! 
A. We did do so. 
page 48} Q. In making up your unit estimate &c. your 
figured so much for concrete, so much for excava-
tion, so much for trackage, for walls and buildings and then 
lumped it together? 
A. No. sir. 
Q. Well, I used probably the wrong term, I don't mean 
unit, but when you were undertaking to make up your esti-
mates on what would be safe to bid, you figured so much for 
concrete, so much for excavation and so much for this and 
that? 
A. As an entire unit. 
Q. Then you lumped it together? 
A. Yes, sir. 
Q. You made a 1timp sum bid the way you were required to 
do it? 
A. Yes, sir. 
Q. Then in the effort to have somebody else do certain 
parts thP. work. yon nnrlertook to let and did let on a lump 
sum bid, a contract to l\fess1~s. Craighill & :Showalter to do 
all of the concrete work that was called for on that job, 
didn't you~ 
A. When I let it to them, the way I understood it, of course,. 
the concrete behind the tank shop was included in the pro-
posal. 
· Q. I did not ask that question, I asked you if you did not 
undertake by this contract to do exactly what you said? · 
· A. We intended to give them the concrete work and did do 
so. 
Q. "We agree to furnish all labor and material, and do all 
concrete work as shown on plans and specifications 
page 49 } for the shop improvement of the _C. & 0. at Clif-
ton Forge, Va. for the sum of $16,000". When you 
accepted that contract, according-to its plain terms, they were 
to do all the concrete work, were they not? 
A. Yes, sir. 
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Q. All right, and you ·said it afterwards developed that 
there was several pieces of extra concrete to be done that 
were not called for by the plans and specifi.ca.tions. Is that 
. true? 
A. Yes, sir. 
Q. Who determined whether or not that extra work was to 
be doneY 
A. Conditions determined that. 
Q. One minute, ·who determined whether or not that extra 
work that was to be done was covered by the plans and speci-
fications Y 
A. Conditions determined it to a certain extent. If we came 
to a point, for instance, in excavating or in putting in a pier 
we found the ground was not sufficient to carry the load, it is 
usual to go lower until you strike a solid foundation and as 
I said, conditions would cause extras, regardless of whether 
the railroad company wanted to spend the money, or not, in 
other words, it was purely a safe construction to do it. 
Q. I ask you again, who was to dete~ne that? 
A. The resident engineer on the job. 
page 50~ Q. Exactly, the Resident Engineer on the Job, 
had the say as to whether any extra work was to 
be done, and you got paid for a.ny extra work, or did you get 
paid for any extra work unless it was approved by the resi-
dent engineer? 
A. If they authorized you to do the work. 
Q. Let he call your attention to Clause 43 of the specifi-
cations for Shop Improvement at Clifton Forge, :V a., under 
''General Conditions''. ''No bill or claim for extra work or 
material shall be allowed or paid unless the doing of such 
extra work or furnishing of such extra material shall have 
been authorized in writing by the engineer". 
A. That is right. 
Q·. By the express terms of your contract, you could not 
bill the C. & 0. for a cent of extra worl{ outside of specifica-
tions, unless the engineer passed on it, ·could you Y 
A. No, sir, they outlined the extra work to be done. 
Q. And who likewise had to pass on omissions of work 
from the contract? 
A. As far as we were concerned, we did what the railroad 
company said. 
Q. Cannot you say also that the engineer had to pass on 
what work was to be omitted? 
A. Of course. 
Q. Isn't it true then that in your dealings with the rail-
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road company, the final estimate that is made up and the 
. passing on the question of what work is to be done 
page 51} and what is to be omitted is a question for the en-
gineer, isn't itt 
A. Yes, sir. . 
Q. Now did the engineer, in construing your contract t hold 
that your contract and specifications required the concreting 
of these tanks outside of that tank building! · 
.A.. He did not. 
Q. So then, as a matter of fact, Craighill & Showalter have 
done as they contracted to do, all of the concrete work at that 
point that was required by the plans and specifications as 
interpreted by the engineer of the railroad company! 
A. Tha.t is right, we are not contending about any work-
that they have done·. . 
Q. No, but your only contention is apparently that the 
only work-
By :tYir. Caskie: One minute, don't argue with the· witness. 
By Mr . .Strode: 
Q. You were shown several memorandums that were made 
up between you and Craighill & Showalter for additional 
work or- extra work. All of that work was not shown by the 
plans and specifications, was it Y 
A. No, sir. 
Q. There was one item there of $140, as I recall it, which 
was in the nature of omitted work, and I understood you 
to say that that came about through some change 
page 52 } in the plans and specifications, didn't you 7 
A. That is right. 
Q. Who determined that change? 
A. Conditions, it was caused by a pipe running through this 
pier that had to be changed to go over the pier and it just re-
quired that much less concrete. 
Q. Did the engineer have anything to do with itt 
A. He was tl1e one that drew the plans. 
Q. The engineer, as to that particular point, because of 
what was found under the ground, had to change the plans? 
A. Yes, sir. 
Q. And the changed plans made less excavating and eon-
crete work to be done? 
A. That is right. 
Q. And of course, under the contract you had with the 
Chesapeake & Ohio, the engineer termed that omitted work 
\ 
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for which the ·c. & 0 w:as entitled to a eredit: Has the en-
gineer at ·any time termed this concrete work outside of the 
tank, omitted wor~ for which there should be a credit Y 
· : Objection. Same ruling. Exception. 
<"'_.:- -
A. So far as we are concerned, no. 
Q. I understand then, Mr. Fix, that every item that you 
charged to the 0. & 0. for extra work approved 'by the engi-
neer, .. any concrete was taken into account, of course, with 
Chaighill & Showalter Y 
A. I don't understand that question. · 
. Q. The extra work that you required Craighill 
page 53 ~ & Showalter to do under the direction of the engi-
neer, you. required the C. & 0. to pay you forT 
A. According the unit price, for additions and omissions~ 
Q. ·Yon required the C. & 0. to pay you forT 
. A. A-ccording to the unit price. 
Q. And as to this omitted work which the C. & 0. omitted, 
you charged it back to Craighill & Showalter because the en-
gineer had so altered the plans and specifications T 
A. That is correct . 
. Q. _Why did you deal different, ·1\Ir. Fix, with this item that 
is in controversy here, and apparently it is the only item be-
tween you that has not ·been handled on exactly the basis of 
the engineer's construction of the contract in the settlement 
you made with the C. & 0. f 
By Mr .. Oa.skie: I object to this question because the settle-
ment with the 0. & 0. is not involved he!e, it is purely a ques-
tion between these parties, what they contemplate~ between 
themselves to be done. · · · 
By !tir. Strode: ·The construction put upon the .contract in 
the course of' operation between the parties is pertinent of 
considerat~on i:U construing the contract. 
, Same ruling. Exception. 
Q. When did you first definitely :find· out tha.t this concrete 
work outside the tank house was not to be done Y 
A. The Field Engineer tand Mr. Cooke noti-
page 54 ~ tied my brother that the work did not have to ·bQ 
· done; he was on the job. 
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Q. The work was then in progress, was it f 
A. Yes, sir, the concrete work had been started. 
Q. Now up to that time both you and Craighill & Show-
alter \Vere in doubt as to whether that particular concrete 
work would have to be done, weren't you f 
A. I don't know whether you would call it in doubt, we fin-
ally decided to include it. 
Q. I asked you when you first definitely learned that this 
work was not to be done 7 . 
A. I expected it to be done or I would not have included it. 
Q. Please answer my question, ask you first when you first 
definitely learned that this concrete work was not to be done f 
A. I don't recall, he notified my brother on the job that it 
did not ·have to be done. 
Q. It \vas long after you made your contract with Craig-
hill & Showalter and after they had made their contract with 
you! 
· A. Not long afterwards, I would say probably two weeks. 
Q. And the work was well in progress, and then for the 
first time you· learned definitely from the engineer who was 
the arbiter, that this work was not to oo done. Upon learn-
ing that, Mr. Fix, if it \Vas $2,000 of work that was 
page 55 ~ entitled to be treated as omitted work, did the en-
gineer say to you or you say to the engineer that 
there would be that much dPducted from your controot priceY 
Some objection. Same ruling. 
A. No, there wasn't anything brought up· in connection 
with it at all, other than the work was not to be done. 
Q. "\Vhen Craighill & Sho,valter brought up the question 
you did say it must be deducted from their priceY 
A. Because we asked them to include it when they made up 
their proposal, we a.sl\:ed them to include it. 
Q. In the same \vay you made up your proposal f 
A. No, sir, they did not take any chance at all, because 
• he figured it like we told him to. 
Q. You mean by that he did not take any more chance than 
you didY 
A. He didn't take any at all because we asked him to in-
clude this item. 
Q. And you safeguarded yourself in the same way by in-
cluding it in your estimate f . 
\ 
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A. My estimate hadn't anything to do with my arrange-
ment with him. 
Q. The eon tract was based on the Shop Improvements· for 
.the 0. & 0. 
A. All he was to do was follow the plans and specific.ations. 
Q. And you have testified, as I understood you, 
page 56~ that the plans and specifications were to be con-
strued by the ·engineer Y 
A. Yes, sir. 
By Mr. ·Strode: Tha.t is all. 
By Mr. Caskie: Without waiving our several objections 
and exc.eptions, I desire to re-examine the witness. 
Q. In making your bid you stated you included the esti-
mate for this additional c.oncrete work. Did you give the 
C. & 0. any price for any particular items of work or sim-
ply a lump sum for all of it! 
A. No, we considered the number of units altogether. Of 
course 've had to consider all the units to arrive at a final 
price, no one bid was considered as a separate unit. 
Q. Did you give the C. & 0. the items of how you made up 
your bidf 
A. No, sir, we only gave them a lump sum of so much 
money. 
Q. I believe you stated you were bidding against other 
competitors Y 
A. Yes, sir. 
Q. You had to take your chances then on the prices and 
on the bids of other contractors T 
A. Yes, sir, that ·is right. 
Q. Was there any competitors bidding with Craighill & 
Showalter? 
page 57 ~ By the Court : He said not. 
A. No, there was not, they were the only ones that fig-
ured on the job. 
By Mr. Caskie: 
Q. You told Oraighill & Showalter specifically to include 
this in their bid Y 
• 
----~~·~-
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A. Yes, sir. 
Q. Were you told by the C. & 0. to include it specifically 
in your bid? 
A. No, sir. 
By the Court: I think that has all been gone over befQr6, 
gentlemen. 
By 1\IIr. Strode : 
Q. I want to ask ~rr. Fix one more question.. Mr.. Fix, 
if in the progress of the work it developed that certain con:-
~rete work had to be done that Craighill & Showalter had 
either overlooked or did not think was required by the plans 
and specifications, and the plans and specifications as con-
strued by the engineer did require that this concrete work 
should be done, would Craighill & Showalter have had to do 
the work, if so, would they have received any additional com-
pensation for doing that work f 
By Mr. Caskie: We object to the question because that is a 
question of la.w and the eonstruction of the contract. 
By the Court: Let him answer it and if the case goes to 
the jury I. will let it be read. 
page 58} A. Any work covered in ,their proposal, they 
would not have received any additional compen-
sation for it. 
Q. The engineer 'vould have been the judge, would he not, 
a.s to whether it was required by the plans and specifications 
and so was included in the proposal? 
Same objection. 
A. The plans and specifications would decide that because 
you could not leave any unit of work out and eompl~te the 
job. 
Q. W)lo would be the arbiter to determine whether the 
plans and sp-ecifications required that work to be doneY 
A. The C. & 0., it would be up to them. 
Q. The C. & 0. Engineer Y 
A. Yes, sir. 
Q. Then if the C. & 0. Eng·ineer in construing the plans and 
"/ 
\. 
56 Supreme Court of Appeals of Virginia. 
specifications required this work to be done, Craighill & Show-
·alter would have had to do it without receiving extra com-
pensation, wouldn't they' 
A. They had aleady·included it and I don't see why they 
would want pay twice. 
Q. That was a part of the hazard they. took in submitting 
·a· lump bid on their construction of the plans and specilica-
tionsY 
By Mr. Cas;kie:I object to the question because it is a ques-
tion of law and construction ·by the Court. 
By the Court : I think so, but let him answer. 
page 59 ~ A. As I -stated, we asked them to include this 
particular item in the proposal. 
By Mr. Strode: 
Q. I am not asking about this particular item in dispute, 
I was .asking if in the progress of the work a piece of con-
crete work had to be done, which the engineer said was in 
the plans and specifications and ~Craighill & Showalter said 
they did not so ·understand it, wouldn't they still have it to do 
under their proposal and receive no compensation for it Y 
A. If the plans and specifications showed itT 
Q. As construed by the ·engineer? 
A. The engineer does not construe a foundation in the 
building, the .complete foundation has to be in there if the 
plans call for it. · · 
Q. I didn't ask you anything about the foundation. 
A. No, I will answer that way then. 
By Mr. Caskie: We will admit, subj~t to all of our excep-
tions, that whether the matter was included, or not, in the 
specifications would have to be determined by the Engineer 
on the job, but that would be subject to the right to question 
it in Court if it .was thought differently. 
By Mr. Strode : All right. 
Q. Therefore, ~Ir. Fix, t:hat was a ·part of the hazard 
Craighill & Showalter took when submitting a lump sum bid 
on their construction of the plans and specifications Y 
A. That is right. · 
Witness stands aside. 
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page 60} THE CHESAPEAKE AND OHIO RAILWAY 
. ·COMPANY 
CHIEF ENGINEER'S OFFICE. 
RICHMOND, VA. SEPT. 1, 1928. 
GENERAL SPEOIFICATIONS OR BUILDING 
CONSTRUCTION 
Section 4, 
CONCRETE AND REINFORCED CONCRETE 
Exhibit .3 Fix 
J. H. Morris 
1. GENERAL: 
The Contractor shall furnish all labor, material~, tools and 
equipment necessary to entirely complete the concrete and 
reinforced concrete work shown or implied on the accompany-
ing drawings. 
Any work paid for or deducted on a unit price basis shall 
be fore the a.ctual measured yardage and shall include the 
entire value of the sheeting, bracing, forms, etc., used in con-
nection with the work.· 
2. CEMENT: 
Cement ·shall be Portland Gement conforming to the latest 
Standard Specifications and test for Portland ·Cement of the 
American 'Society for .Testing· Materials. Cement that has. 
hardened and partly set shall not be used. Cement rejected 
by the Engineer shall be promptly removed from the site. 
Store houses shall be provided by contractors on the site 
of the work in which to store cement. Cement delivered in 
cars must be promptly stored in houses and the cars re-
turned to service. 
Cement a.t all times shall be subject to inspection by expe-
rienced inspectors representing the Company. 
3. FINE AGGREGATE: 
Fine aggregate shall consist of sand or other approved in-
ert material with similar characteristics or a combination 
thereof, havin·g· clean hard, durable uncoated grains and free 
from injurious amounts· of dust, lumps, soft or flaky particles, 
shale, alkali, organic matter, loam or other· deleterious sub-
stances. Fine aggreg·ate shall range in size from fine to 
·eoarse within the following limits: 
58 Supreme Court of Appeals of Virginia. 
Passing No. 4 sieve not less than 85%. 
Passing No. 50 sieve not less than 10% and not more than 
30%. 
Pa.ssing No. 100 sieve not more than 6% .. 
Removed by sedimentation not more than 3%. · 
Frozen aggregate must not be used. 
Sieves and sieve analysis must conform to the latest Stand-
ard Method of Test for Sieve Analysis of Aggregate for Con-
crete of the .American Society for Testing Materials. 
Edley Craighill P. L. Showalter 
page 61 ~ CRAIGHILL & SHOWALTER 
Contractors 
CONCRETE CONSTRUCTION A SPECIALTY 
J. A. Fix & Sons 
City 
301 Lynch Building 
Lynchburg, Virginia. 
March 10, 1931. 
4-Fix 
J. H. Morris 
C & 0 JOB CLIFTON FORGE, VA. 
To 11.25 cu. yds. ext1·a concrete on pier #3 @12.00 $135.00 
Edley Craighill F. L. Showalter 
page 62} CRAIGHILL & SHOWALTER 
Contractors 5 Fix 
J. H. Morris 
CONCRETE CONSTRUCTION A SPECIALTY 
J. A. Fix & Sons 
City. 
301 Lynch Building 
Lynchburg, Virginia. 
March 20, 1931 
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CLIFTON FORGE JOB 
To extra concrete truckway in front and rear of tank shop 
8. 5 cu. yds concrete @ 12. 00 102.·oo 
8.50 Forms for above @ 1.00 
$110.50 
Edley Cr.aighill F. L Showalter 
page.63} CRAIGIDLL & SHOWALTER 
Contractors 
CONCRETE CONSTRUCTION A SPECIALTY 
B01 Lynch Building 
Lynchburg, Virginia. . March 20, 1931 
6Flx 
J. H. Morris 
J. A. Fix & Sons 
City. 
CLIFTON FORGE JOB 
Extra concrete poured around trolley poles new transfer table 
18.8 cu. yds. concrete @ 12. 00 $225. 60 
Edley Craighill F. L. Showalter 
CRAIGHILL & SHOWALTER 
Contractors 
CONCRETE CONSTRUCTION A SPECIALTY 
ao1 Lynch Building 
Lynchburg, Virginia.. March 20, 1981 
7Fix 
J. A. Fix & Sons J. H. Morris 
City 
. ·- --- ·---.,..,._-
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CLIFTON FORGE JOB 
Extra concrete in footing of pier· #1 
7. 5 cu. yds. concrete @ 12. 00 
7.5 " " excavation @ .90c 
page 64 f INVOICE 








J. H. Morris 
CLIFTON FORGE JOB. 
CONCRETE DEDUCTED FROM PIER #1 
Terms: 
-12-2/3 C. Y. concrete @ 12.00 140.00. 
page 65 ~ And the said defendants say that the matter 
aforesaid, so introduced and shown: in evidence to 
. the jury by the plaintiff is not sufficient_ in law to maintain 
.the said issue on the part of the plaintiffs an4 that they, the 
.said defendants, are not bound by the law of the land to an-
swer the same; 'Yherefore, fo~ want of sufficient matter in 
that behalf to the said jury shown in evidence. the ·said de-
fendants pray judgment :and that the jury aforesaid may be 
diseharged from giving any verdict upon the said issue, and 
that the said plaintiffs may be barred from having or main-
taining their aforesaid action against them, and for grounds 
of this said demurrer to the evidence, defendants state in 
writing: 
page 66 ~ 1. That no judgment for the plaintiff is. justi-
. :fied under the evidence in the case, except as to 
the amount paid into Court, $242.38. 
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2. That the evidence disclosed no right of action or right 
to judgment except as to said amount paid into. Court. 
3. That the evidence discloses a mutual mistake of fact, 
as to the extent of the subject matter contracted for and no 
recovery ca.n be had as to the excess of such subject matter 
as agreed on a.nd directed by defendant to be included in 
the contract price as given by plaintiff, and in fact so in-
-cluded. 
4. ·,rhat the evidence discloses tha.t the written proposal 
a~ introduced and accepted was subject to the additional 
agreement for additions and. omissions at an agreed unit 
price of $12.00 per cubic yard; and the amount in contro-
versy was for work in fact omitted from the contract and 
to be done thereunder as agreed on by the parties to this 
aetion. 
5. The evidence discloses that there was a failure of con-
sideration as to the amount in controversy under the contract 
between the parties, and the plaintiff is not entitled to re-
cover by reason thereof. 
6. That the contract between the parties, while referring 
to plans and specifications was in fact made for the plans 
and specifications as construed behveen the parties to this 
action and the work actually contemplated and agreed on 
by them to be done and is subject to the omissions 
page 67 ~ of the amount of work not so done at the unit price 
agred on. 
CASKIE, FROST & COLEMAN, 
Attorneys for Defendants. 
page 68 ~ JOiiNDER IN DEMUR.RER TO EVIDENCE. 
And the plaintiffs say that the matters aforesaid, to the 
jurors in form aforesaid, shown in evidence, are sufficient in 
law to maintain the issue joined on the part of the said plain-
tiff. Wherefore, for as much as the said defendants have 
given no answer to the same, the said plaintiffs demand judg-
ment, and that the jury be discharged, and that the defend-
ants be convicted, etc. 
VOLNEY E. HOWARD, 
A. E. STRODE, 
S. H. WILLIAMS, · 
Attorneys for the Pla~ntiffs. 
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page 69 ~ I, Hubert H. Martin, clerk of the circuit court 
of the city of Lynchburg, do hereby certify that the 
foregoing is a true transcript of the record of the cause of 
·Craighill & Showalter vs. ,T. A. Fix & Sons, and I further cer-
tify that notice as required by Section 6339 of the Oode, was 
duly given, as appears by a paper writing filed with the 
record of said case. 
The clerk's fee for making ·said transcript is $9.50. 
Given under my hand this lOth day of November, 1931. 
HUBERT H. MARTIN, Clerk. 
A Oopy-Teste : 
H. STEWART JONES, 0. C. 
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